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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricutural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 3089) 


In re FIORLAT DAIRY PRODUCTS CORPORATION. AMA Doc. No. 


27-95. Decided March 26, 1952. 


Order No. 27—Validity of Reclassification of Cream 
from Class II-B to Class IIl-A by Market Administrator 


Where petitioner, subject to Order No. 27, as amended, regulating the 


handling of milk in the New York metropolitan marketing area, com- 
plained of the market administrator’s action in erroneously reclassi- 
fying petitioner’s cream to Class II-A, which cream petitioner had 
reported as storage cream because the cream in question allegedly had 
not entered a marketing area “plant” before its receipt at a cold storage 
warehouse, the Judicial Officer held, that on the basis of the evidence 
before the market administrator, he was justified in concluding that the 
cream was first received at the marketing area “plant” operated by 
complainant before its receipt at the warehouse and, therefore, the ac- 
tion of the market administrator in reclassifying the cream was legally 
valid. 


Character of Proceeding under Section 8c(15)(A) of Act— 
Admissibility of Evidence in Review Proceeding Not Previously 
Submitted to Market Administrator—De Novo Hearing 


In proceedings under section 8c(15)(A) of the act, the standard for ad- 


judication is whether an order, a provision thereof, or an obligation 
imposed in connection therewith is in accordance with law, and because 
the proceedings are of a review nature, the problem here, is not to de- 
cide ab initio and de novo what classification under the order the 
petitioner’s cream should have but whether the market administrator 
was legally wrong in reclassifying the cream to Class II-A; therefore, 
the question should be resolved on the basis of the situation presented 
to the market administrator rather than on the basis of facts adduced 
for the first time in this proceeding. 


Validity of Reclassification of Cream on Basis of Petitioner’s Records 


Where the handler’s own records contradicted the classification claimed, it 


was not illegal for the market administrator to rely upon its records, 
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especially in the absence of any convincing demonstration that they 
did not mean what they said. 


Meaning of the Word “Plant” 


Since it is not denied that the petitioner’s premises were used for the re- 
ceipt and handling of milk products and that there was some processing 
of cheese conducted there, this set of facts brings the premises within 
the ordinary meaning of the word “plant.” 


Effect of Orbit of Plant Operations upon 
Action of Market Administrator in Classifying Cream 


Since petitioner’s premises constituted a “plant” it was not necessary that 
the cream enter the physical confines of the building or be processed 
in the plant in order to be received at and moved from the plant. It 
is sufficient that the cream come within the “orbit of operations” of 
the plant. 


Prior Determination by Market Administrator as to 
What Constitutes Plant Not Required 


Petitioner’s contention that the garage had not been formally determined 
by the market administrator at a prior time to be a “plant” under the 
order, or to be part of petitioner’s Brooklyn plant and that, therefore, 
the reclassification is invalid because sections 927.1(h) and 927.2(d) (10) 
require such prior, formal, separate determination, is without merit 
since the administrative construction of the order, known to the in- 
dustry has not been to the effect that a preexisting formal, separate 
determination and notification must be had as to precisely what con- 
stitutes the “plant” prior to any application of the order to premises as 
a “plant.” 


Messrs. Harry L. Marcus and Herbert L. Maltinsky, Brooklyn, New York, 
for petitioner. Messrs. Julius C. Krause, Gerard J. O’Brien, and Miss 
Marion E. Poole for Production and Marketing Administration. Mr. Glen 
J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933) as amended and as reenacted 
and amended by the Agricultural Marketing Agreement Act of 
1937 and subsequent amendments (7 U.S.C. 601 et seq.). The peti- 
tioner is a handler under Order No. 27, as amended, regulating 
the handling of milk in the New York metropolitan marketing 
area. 
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The petition concerns shipments of cream by rail from the peti- 
tioner’s country plant at Campbell, New York. An associated cor- 
poration, Pollio Dairy Products, also operated a plant at Campbell, 
New York, close to petitioner’s. Pollio Dairy Products shipped 
cheese from its plant. The petitioner’s cream and Pollio’s cheese 
were unloaded at a railroad platform in Jersey City, New Jersey, 
by trucks operating from premises located on Seventh Street, 
Brooklyn, which is within the marketing area as defined in the 
order. The premises at Seventh Street and the trucks which picked 
up the petitioner’s cream and the Pollio cheese were owned and 
operated by the Pollio corporation. The cream involved here was 
delivered to the Breyer Ice Cream Company and to the Hydrox Ice 
Cream Company where it was utilized in ice cream, but the con- 
troversy centers around the question as to whether, prior to deliv- 
ery of the cream to the ice cream companies, it was received at 
the Seventh Street premises. The petitioner reported the cream 
as utilized in ice cream, Class II-B, but after the usual audit to 
verify the petitioner’s reports, the market administrator reclas- 
sified it to Class II-A upon the ground that the first plant in the 
marketing area in which the cream was received was the plant on 
Seventh Street. Section 927.4(a) (3) (i) of the order provided at 
the time that cream shipped to a plant in the marketing area shall 
be classified Class II-A unless the cream leaves the plant where 
first received in the marketing area as frozen desserts or homo- 
genized mixtures. The petitioner paid under protest the additional 
obligation resulting from the reclassification. 

A hearing upon the petition and the answer filed by the Assis- 
tant Administrator, Production and Marketing Administration, 
was held before Presiding Officer Glen J. Gifford in New York, 
New York. The petitioner was represented by Harry L. Marcus 
and Herbert L. Maltinsky, Attorneys at Law, 50 Court Street, 
Brooklyn, New York. The respondent was represented by Julius 
C. Krause and Gerard J. O’Brien, Office of the Solicitor, United 
States Department of Agriculture, Washington, D. C. Following 
the hearing, the parties filed briefs. The presiding officer issued a 
report recommending that the petition be dismissed. The peti- 
tioner filed exceptions to the report and requested oral argument 
which was held before me in New York, New York, on February 
4, 1952. 

A large part of the evidence introduced at the hearing con- 
cerned the question as to whether all the cream shipments involved 
or only part of them came into the Seventh Street premises. Over 
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the objections of the respondent, three of petitioner’s witnesses 
testified in general that large shipments to Breyer or Hydrox 
went direct from the railroad platform in Jersey City to the plants 
of Breyer and Hydrox. Smaller shipments were said to enter 
the Seventh Street premises or to be transferred on the street out- 
side the premises to trucks of petitioner’s customers. Frank Por- 
pora, the manager or supervisor of the operations at the Seventh 
Street premises, testified to this effect as did Joseph Pisano, a 
truck driver, and Albert Pollio, president of both the petitioner 
and the Pollio corporation. The respondent’s objections to this 
line of testimony were based upon the principle that the validity 
of the market administrator’s action should be determined in this 
proceeding upon the facts before him rather than upon evidence 
presented for the first time in this proceeding. 


Porpora testified that, “If a load is sufficient to fill a truck, we 
make a direct shipment, directly from Jersey City, whereas if it 
is a small amount, it comes along in with the cheese, our cheese 
is unloaded, and proceeds out to delivery” (tr. p. 10). When asked 
to explain the difference between a “large amount” and a “small 
amount”, he testified that he had two types of trucks, a trailer 
truck that would hold a maximum of 200 cans of cream, and a 
number of smaller trucks, some of which would hold up to 80 cans 
of cream. He said that “. . . it has been my practice to dispatch 
all the bigger shipments directly because they take up so much 
room ... there is no room left generally when we put a lot of 
cream on” (tr. p. 10). He went on to say that “Anywhere around 
70 on up we need a trailer for, because it takes single laying them 
out; it takes about a full line there to make about 70. We send 
that directly out, and anything over that we double up and also 
go out with the trailer. The other trucks take less. If we are bring- 
ing any smaller amount in with the trailer, we dispatch it later 
with a smaller truck” (tr. pp. 10-11). Porpora also testified that 
the records headed “Received” did not necessarily mean that the 
products listed were received at the Seventh Street premises (tr. 
p. 30). 


Joseph Pisano testified that the trailer truck would take a floor 
load of 165 or 160 cans of cream (tr. p. 49), but that when he had 
“... about 70 or mere cans” of cream (tr. p. 48), he went direct 
to Breyer and Hydrox. He testified also that he left the Seventh 
Street premises at 4 or 4:30 in the morning and returned at 7:30 
or 8 o’clock in the morning and sometimes later. He said that he 
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usually got to Breyer’s at 9 or 9:30 in the morning and that he 
has never been there before it opened (tr. p. 51). When asked 
what he did when he left Jersey City with a load of cream at 5 
a.m. and went direct to Breyer’s, he said he waited until the Breyer 
plant opened. But he also stated that he never got there before 
the plant opened (tr. pp. 51-51). 


Albert Pollio testified that cream and cheese from the Fiorlat 
and Pollio plants in Campbell, New York, “‘. . . is shipped on rail- 
road cars to Jersey City, and then trucks leave from our cheese 
depot in Seventh Street, and these products are picked up and 
brought into the plant and distributed there. Whenever there is a 
cream shipment coming in, if it is a small shipment, as has been 
told on the stand here, it is brought in and then finally dispatched 
to the ice cream plant. This has been so with respect to small 
shipments. Whenever large shipments are brought in, there is no 
sense of taking them in the plant unnecessarily; they have been 
dispatched right from Jersey City rather than make the circle 
with the truck going over the lower Manhattan Bridge and then 
circuling around to Long Island City. It is a much shorter dis- 
tance by going over the Williamsburg Bridge, and it saves time.” 
(Tr. pp. 63-64.) 


On behalf of the respondent, Samuel Siegler and Abraham 
Klein, auditors from the market administrator’s office, testified 
as described in Finding of Fact 6. There is no evidence from the 
petitioner contradicting or impeaching this testimony which, in 
general, is to the effect that these auditors were told that all ship- 
ments of cream and cheese picked up at the railroad platform 
were brought into the building on Seventh Street. 


In addition to the issue of a difference in the handling of large 
and small shipments to Breyer and Hydrox, the proceeding also 
raises questions as to whether the Seventh Street premises con- 
stituted a “plant” under the order and whether the market admin- 
istrator should have determined pursuant to section 927.2 (d) (10) 
of the order that the Seventh Street premises constituted a plant 
at some time prior to the reclassifications involved in this pro- 
ceeding. Mr. Albert Pollio described the premises as a “cheese 
depot” but admitted that there was some processing of cheese at 
the building, a processing with hot water which did not involve 
the incorporation of any milk or cream in the cheese (tr. p. 70). 
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FINDINGS OF FACT 


1. The petitioner, Fiorlat Dairy Products Corporation, is a 
corporation organized and existing under the laws of the State 
of New York, having its principal place of business and address at 
149-155 Seventh Street, Brooklyn 15, New York. 


2. The petitioner is a handler as defined in Order No. 27 and 
owns and operates a pool milk plant at Campbell, New York, 
where milk is received direct from producers, cooperative associa- 
tions, and other handlers, and the milk referred to in the petition 
was so received at said plant and there separated into skim milk 
and cream. 


3. Pollio Dairy Products Corporation is a corporation organ- 
ized and existing under the laws of the State of New York and 
has its office and address at the same place in Brooklyn, New York, 
as that of the petitioner. Albert Pollio is the president of peti- 
tioner’s corporation and of Pollio Dairy Products Corporation. 
The Pollio corporation has a nonpool plant located at Campbell, 
New York. 


4. The Pollio corporation operates the premises located at 149- 
155 Seventh Street, Brooklyn, New York, consisting of a building 
about 50 feet in depth. The greater part of the building is used 
as a garage. At the end of the garage is a platform for loading 
and unloading. The building contains a room for processing and 
packing cheese. In the balance of the building are rooms for the 
comfort of the employees and offices of both the Fiorlat and Pollio 
corporations, each of which kept separate records, etc., for its 
business. 


5. During the period February—June, 1948, the petitioner 
made 26 shipments of cream from its country plant at Campbell, 
New York. In 25 instances the cream was carried, together with 
other dairy products shipped by Pollio Dairy Products Corpora- 
tion, via the Erie Railroad to Jersey City, New Jersey. The cream 
and other products were picked up at the railroad platform and 
loaded upon trucks owned and operated by the Pollio corporation. 
In one instance the cream was carried by a trucker, Waltway 
Transporation Company, from the country plant. Part of the 
cream involved in the 26 shipments, which is the cream in issue 
here, was utilized in the manufacture of ice cream by the Breyer 
Ice Cream Company and the Hydrox Ice Cream Company. Such 
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utilization would entitle the petitioner to Class II-B classification 
under the order if the cream had not been first received in the 
marketing area at another plant before it was delivered to the ice 
cream plants. The petitioner reported the cream as Class II-B in 
its monthly utilization reports to the market administrator. 


6. When the market administrator’s auditors visited peti- 
tioner’s office at the premises on Seventh Street, Brooklyn, to ver- 
ify the petitioner’s monthly utilization reports from the petitioner’s 
records, they were presented with a book consisting of daily rec- 
ords of receipts, documents showing delivery to the ice cream com- 
panies, and the freight bills of lading. The book was submitted 
as containing receipts for products at the Seventh Street premises. 
The book contained entries as receipts of the cream in issue 
here, including the shipments via Waltway Transportation Com- 
pany, Inc. In the latter case, the original freight bill shows a 
charge of $158 for the “exclusive use of truck” and an additional 
charge of $25 for “delivery to Breyer’s Long Island City.” Auditor 
Siegler from the market administrator’s office was told by Miss 
Rose Pollio, daughter of Albert Pollio, Mr. Joe Pollio, son of 
Albert Pollio, and by Mr. Frank Porpora that the products picked 
up at the railroad platform came direct to the Brooklyn premises, 
that the cheese was unloaded, that some of the cream was taken 
off, that if other dealers such as Hegeman had an order, they came 
and picked it up and that the balance of the cream then went to 
Breyer or Hydrox. On a subsequent visit to the Brooklyn premises 
on August 6, 1948, auditor Siegler saw trucks at the Brooklyn 
premises from which cheese was unloaded and from which cream 
was unloaded and transferred to the trucks of other dealers. The 
balance of the cream remained on a Pollio truck and the truck 
drove away to the Breyer company. There were 67 cans of cream 
remaining on the truck when it left the Seventh Street premises. 


7. Based upon the audit reports, the market administrator re- 
classified the cream involved to Class II-A and issued the conse- 
quent billing on August 27, 1948. The reclassifications were made 
because “the cream reported to have been shipped to ice cream 
manufacturers was first received at a plant in the marketing area 
prior to its delivery to said ice cream manufacturers.” On October 
7, 1948, Mr. Albert Pollio visited the market administrator’s office 
and conferred with the market administrator’s representatives 
including Mr. E. Nuclo, Chief Accountant, on the question as to 
whether the Brooklyn premises constituted a “plant” under the 
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order. At this conference Mr. Pollio did not contend that some of 
the cream involved did not enter the Brooklyn premises but dis- 
cussed the question as to whether the Brooklyn premises consti- 
tuted a “plant.” After the conference, but on the same day, Mr. 
Pollio called the market administrator’s office by telephone and 
reported that some of the cream did not enter the Brooklyn prem- 
ises but went direct from the railroad platform to the ice cream 
companies. He called again the next day and reported that he had 
additional information to this effect. The market administrator 
then sent Auditors Siegler and Klein to the Brooklyn premises on 
October 15, 1948, for a conference on the subject. At this con- 
ference the auditors were informed that in all cases where the 
amount of cream involved was 70 cans or more, that the ship- 
ments were made directly from the Erie Terminal at Jersey City 
to the ice cream companies. No record evidence was produced, for 
the reason that there was none, to show that such movements of 
the cream had been handled as claimed. The market administrator 
did not change or reverse the reclassification previously made. 


8. The market administrator has not made any formal deter- 
mination as such that the premises on Seventh Street, Brooklyn, 
constitute a“plant” under the order. The premises have been con- 
sidered a “plant”? under the order by the market administrator 
for some years and the market administrator did determine that 
the premises constituted a plant in connection with the reclassifi- 
cation protested. 


9. The market administrator for years has not made it a gen- 
eral practice to notify handlers of determinations as to what 
constitutes a “plant” under the order. From time to time at the 
request of handlers the market administrator has notified han- 
dlers as to whether items of equipment, buildings or land consti- 
tute a part of “the plan” at a location but these requests and 
determinations have been few in number. 


10. The pertinent provisions of the order are as follows: 

“§$ 927.1(h) ‘Plant’ means the land, buildings, surroundings, 
facilities, and equipment, whether owned or operated by one 
or more persons, constituting a single operating unit or estab- 
lishment for the receiving, handling, or processing of milk or 
milk products as determined by the market administrator 
pursuant to § 927.2(d)(10). * * * 

“§ 927.2(d)(10) The market administrator shall, from time 
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to time, cause inspections to be made of the buildings, facili- 
ties, and surroundings of the plant and shall notify handlers 
of his determination as to what constitutes the plant and its 
equipment. Such determination shall be ruling for all pur- 
poses hereunder, and any revision in the determination of 
which handlers have been notified shall be effective not earlier 
than the date of notice to handlers of such revised determina- 
ae F 


“§$ 927.4(a) Basis of classification. All milk, the classifica- 
tion of which is necessary to establish the classification of milk 
received from producers, and all milk entering the marketing 
area as milk, skim milk, cultured or flavored milk drinks, 
cream, or plain condensed milk, shall be classified in accord- 
ance with the form in which it is held at, or moved from, the 
plant at which classification is determined. Such classification 
shall be subject to the following conditions: 


“(1) Burden of proof. In establishing the classification of 
milk received from producers the burden rests upon the han- 
dler who received such milk from producers to show that such 
milk should not be classified as Class I-A, and having estab- 
lished the manufacture of cream, the burden rests upon such 
handler to show that the milk the butterfat from which was 
manufactured into cream should not be classified as Class 
II-A, and that the skim milk resulting from the manufacture 
of cream, should ‘not be classified as Class V-A. The burden 
rests upon the handler who receives or distributes in the 
marketing area, milk, skim milk, cultured or flavored milk 
drinks, cream, or plain condensed milk, to establish the source 
of all of his milk or milk products. * * * 


“(3) Plant at which classification is to be determined. 
Classification shall be determined at the plant where the milk 
is received from dairy farmers: Provided, That if such milk 
is shipped in the form of milk, skim milk, cream, plain con- 
densed milk or frozen desserts or homogenized mixtures to 
another plant or other plants, it shall be classified, subject to 
the provisions of (i) through (vii) of this subparagraph, at 
the plant or plants to which it is shipped, and there shall be 
no limit on the number of interplant movements in the form 
of milk, skim milk, cream, plain condensed milk, or frozen 
deserts or homogenized mixtures prior to classification, ex- 
cept as set forth in (i) through (vii) of this subparagraph. 
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“(i) If the shipment is to a plant in the marketing area, milk 
shipped in the form of milk shall be classified as Class I-A; 
milk the butterfat from which is shipped in the form of 
cream shall be classified as Class II-A, and in the form of 

_ plain condensed milk as Class II-B, unless such cream or 
plain condensed milk leaves the plant where first received in 
the marketing area in the form of frozen desserts or homo- 
genized mixtures in which case the milk shall be classified in 
the appropriate class or classes for milk utilized in frozen 
desserts or homogenized mixtures; and skim milk shipped in 
the form of skim milk oe be classified as Class V-A. [Em- 
phasis supplied.}] * * 


“§ 927.4(c) Classes of utilization. Subject to all of the 
conditions set forth in (a) and (b) a this section, the classes 
of milk shall be as follows: * * 


“(5) Class II-B milk shall be all milk, except as set forth 
in (7), (8), and (9) of this paragraph, the butterfat from 
which leaves or is on hand at a plant in the form of plain 


condensed milk, frozen desserts or homogenized mixtures; 
* * + 


“§ 927.6(e) Verification of reports and payments. The 
market administrator shall promptly verify all reports and 
payments of each handler by audit of such handler’s records 
and of the records of any other handler or person upon whose 
disposition of milk such handler claims classification, and 
each such handler shall, during the usual hours of business, 
make available to the market administrator or his representa- 
tive such records and facilities, of his‘own or other persons, 
as will enable the market administrator to: 

“(1) Verify the recipts and disposition of all milk required 
to be reported pursuant to this section, * * *,” 


CONCLUSIONS 
I 


As has been pointed out many times before in proceedings under 
section 8c(15) (A) of the act, the standard for adjudication is 
whether an order, a provision thereof, or an obligation imposed 
in connection therewith is in accordance with law. Obviously, the 
proceedings are of a review nature. Our problem here, then, is not 
to decide ab initio and de novo what classification under the order 
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the petitioner’s cream should have but whether the market admin- 
istrator was legally wrong in reclassifying the cream to Class 
II-A. With this analysis of the problem, therefore, it is apparent 
that the solution should be sought on the basis of the situation 
presented to the market administrator rather than on the basis 
of facts adduced for the first time in this proceeding. 


The first question concerns only whether shipments of 70 cans 
or more to Breyer or Hydrox went direct from the railroad to 
Breyer or Hydrox without going to the Seventh Street premises. 
This issue assumes the Seventh Street premises to be a “plant.” 
It is not controverted by the petitioner’s evidence that the book 
containing entries of the cream as “receipts” was made available 
to the market administrator’s auditors as an indication or record 
of receipts at the Seventh Street premises. In addition, the peti- 
tioner’s evidence does not contradict or impeach Siegler’s testi- 
mony that Albert and Joe Pollio and Frank Porpora explained to 
him that the cream and cheese came to the Seventh Street prem- 
ises and that, after the cheese was unloaded, the cream was then 
taken to Breyer or Hydrox. Any difference between the handling 
of large shipments and small shipments was not mentioned to 
anyone connected with the market administrator’s office until after 
Mr. Albert Pollio’s conference with the market administrator’s 
representatives following the reclassification. The petitioner did 
not make or keep any records showing a difference in handling 
between large shipments and small shipments. 


Obviously, therefore, there was before the market administra- 
tor a situation in which the petitioner’s records and the explana- 
tions of the petitioner’s representatives at the time of the audit 
showed at least that the cream came to the petitioner’s Seventh 
Street premises. Section 927.4(a) (1) of the order placed the bur- 
den upon the handler to establish the classification claimed: and 
section 927.6(e) required the handler to maintain records in veri- 
fication of disposition. Under the circumstances that were before 
the market administrator for consideration, namely, the records 
carrying the cream as receipts and the explanations given to the 
auditors, the market administrator was justified as a matter of 


1Upheld in Hogansburg Milk Company, Inc. v. Jones, decided March 16, 1946, by the 
United States District Court for the Northern District of New York; United States v. 
Ridgeland Creamery Co., 47 F. Supp. 145, 149 (W. D. Wis. 1942); and Bailey Farm Dairy 
Co. v. Jones, 61 F. Supp. 209, 225 (E.D. Mo.), aff'd sub nom. Bailey Farm Dairy Co. v. . 
Anderson, 157 F. (2d) 87 (C.C.A. 8th, 1946), = 
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law in concluding that the cream was first received at the Seventh 
Street premises before it went to Breyer and Hydrox. 


But even if we were to concede that this is an ab initio and de 
novo proceeding for the determination of the proper classification 
of the cream, the petitioner has not sustained the burden it would 
have in this proceeding of establishing that shipments to Breyer 
and Hydrox of 70 cans or more went direct from the railroad to 
Breyer and Hydrox. The testimony of the petitioner’s witnesses to 
this effect is vague and conflicting particularly that of Pisano as 
described in the Preliminary Statement. 


If the Seventh Street premises constituted a “plant,” it was not 
necessary that the cream enter the physical confines of the build- 
ing or be processed in the plant in order to be received at and 
moved from the plant. It is sufficient that the cream come within 
the “orbit of operations” of the plant. Queensboro Farm Products, 
Inc. v. Wickard, 137 F.(2d) 969 (C.C.A. 2d, 1948) ; In re Grand- 
view Dairy, Inc., 1 A.D. 1383 (1942). 


II 


The next question is whether the Seventh Street premises con- 
stituted a “plant” within the meaning of the order. It is not 
denied that the premises were used for the receipt and handling 
of milk products and that there was some processing of cheese 
conducted there. This set of facts brings the premises within the 
ordinary meaning of the word “plant.” Wetmiller Dairy and Farm 
Products Co., Inc. v. Wickard, 149 F.(2d) 330 (C.C.A. 2d, 1945). 
It is clear, too, that the premises come well within the definition 
of “plant” in section 927.1(h) of the order, quoted above in Find- 
ing of Fact 10. It is of no controlling significance that the Pollio 
corporation and not Fiorlat owned the premises and conducted 
the operations. Waddington Milk Co., Inc. v. Wickard, 140 F.(2d) 
97 (C.C.A. 2d, 1944). The same is true of petitioner’s points that 
because no milk or milk products were incorporated in the cheese 
on the premises and because Pollio had no license to do so, the 


2In the Hogansburg decision, supra n. 1, the court said: 
“*A detailed discussion of the evidence would serve no useful purpose. It seems 
to be conceded that Aiello’s records for the months of May, June, July and 
August 1942, must be supplemented by his oral testimony to afford a basis 
for a finding as to the use of the Hogansburg milk in a specific class. The order 
by its language contemplates the keeping of written records which are subject 
to verification and audit.” 
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premises should not be considered to constitute a “plant” under 
the order. 


It remains to consider the question as to whether the market 
administrator cannot consider the premises to be a plant in con- 
nection with the reclassification because he had not made any 
formal, separate, determination to this effect at some prior time. 


A careful reading of sections 927.1(h) and 927.2(d) (10) shows 
that there is no compulsion upon the market administrator to 
ascertain and to determine formally every location and facility 
that may amount to a “plant” under the order in advance of any 
administrative application of the order to any premises as a 
“plant.” There is nothing in the promulgation history of those 
parts of the order indicating such a compulsion. Section 927.2 
(d) (10) seems to be concerned more with what constituted the 
extent of a plant at a location or whether there is one or two 
plants at a location rather than whether there exists a “plant” at 
all at the location. It speaks also of inspections “from time to 
time” and of requests from handlers for a determination. The 
administrative interpretation for some years has been that formal 
determinations are made only upon requests from handlers and 


* There are and have been, however, designations of plants as ‘‘pool plants’ pursuant 
to what is now section 927.22. 


* The origin of the provisions bears out this observation. What is now section 927.2(d) (10) 
appears first in the order as 927.7(f)(5) effective July 1, 1941, because of the well-known 
pipe-line diversion payment controversies arising in 1940 over the question as to whether 
milk moved by pipeline from a fluid milk building to a processing building on the same 
location was moved from a plant to a second plant. See In re Grandview Dairy, Inc., 
8 A.D. 885 (1944), aff'd Grandview Dairy, Inc. v. Jones et al., 61 F. Supp. 460 (1945), 
aff'd Grandview Dairy, Inc. v. Jones et al., 157 F. (2d) 5 (C.C.A. 2d, 1946). Effective 
August 1, 1945, section 927.1(h) was added and the following explanation appears in the 
promulgation record given by William Welden (pp. 164-165): ‘“‘The term ‘plant’ is defined 
here in very brief terms. In substance this is not greatly different than in the present 
order as it was amended on May 16, 1943 (see section 927.8 (d) (10). Two observations, how- 
ever, seem appropriate. First, the meaning of the term ‘plant’ is extremely important in 
the ‘hearing notice’ order, and the term should, be defined or & method provided for 
so doing. Secondly, the character of milk receiving, handling, or processing operations in 
the general area around New York is so widely variable that a precise definition or 
precise standard would appear to be impossible. Evidence on this point is solicited and 
the problem will be given careful study. It may be that some definition as follows would 
be more desirable and appropriate: The term ‘plant’ shall mean the buildings, facilities, 
and surroundings of the buildings which constitute an independent or separate operating 
unit for the receiving, handling, or processing of milk or milk products. The market ad- 
ministrator shall from time to time cause inspections to be made of the buildings, facilities, 
and surroundings of the buildings for the purpose of determining what constitutes the 
plant and its equipment, and, on the basis of such inspection and the information so ob 
tained with respect to the interdependence of various parts of the operation, shall determine 
for joint multiple operations whether one or more plant is involved in such joint operation. 
This determination by the market administrator shall be ruling for all purposes under 


this order.” 
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the determinations made have been on the question, not as to 
whether there exists a “plant” at all at a location but as to what 
constitutes the extent of “the plant” at a location. Thousands of 
classifications of milk have been reported by handlers and accepted 
on the basis of changes in form of milk at “plants” without prior 
formal determinations and notifications by the market adminis- 
trator that the premises where the changes took place were 
“plants.” The Seventh Street premises of Pollio have also been 
treated as a “plant” by the market administrator for years. We 
find no bar in section 927.1(h) or in 927.2(d) (10) then which 
would prevent the market administrator from reclassifying the 
cream here on the ground that the Breyer and Hydrox plants 
were not the first plants in the marketing area which received 
the cream. As a matter of fact there is no showing that the mar- 
ket administrator had ever issued any prior formal determina- 
tions that the Breyer and Hydrox premises were “plants” and of 
course the petitioner’s insistence upon the II-B classifications rests 
upon utilization of the cream as ice cream at these “plants.” 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 3090) 


In re M. H. RENKEN Dairy Co. AMA Doc. No. 27-87. Decided 
March 26, 1952. 


Order No. 27—Validity of Reclassification of Cream 
from Class II-B to Class II-A by Market Administrator 


Where petitioner, subject to Order No. 27, as amended, regulating the 
handling of milk in the New York metropolitan marketing area, com- 
plained of the market administrator’s action in erroneously reclassifying 
petitioner’s cream to Class II-A, which cream petitioner reported as 
utilized in ice cream, because the cream in question had not entered a 
marketing area “plant” before its receipt at the ice cream plant, the 
Judicial Officer held, that on the basis of the evidence before the market 
administrator, he was justified in concluding that the cream was first 
received at the marketing area “plant” operated by complainant before 
its receipt at the ice cream plant and, therefore, the action of the market 
administrator in reclassifying the cream was legally valid. 
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Character of Proceeding under Section 8c(15)(A) of Act— 
Admissibility of Evidence in Review Proceeding Not Previously 
Submitted to Market Administrator—De Novo Hearing 


In proceedings under section 8c(15)(A) of the act, the standard for ad- 
judication is whether an order, a provision thereof, or an obligation 
imposed in connection therewith is in accordance with law, and because 
the proceedings are of a review nature, the problem here, is not to 
decide ab initio and de novo what classification under the order the 
petitioner’s cream should have but whether the market administrator 
was legally wrong in reclassifying the cream to Class II-A; therefore, 
the question should be resolved on the basis of the situation presented 
to the market administrator rather than on the basis of facts adduced 
for the first time in this proceeding. 


Validity of Reclassification of Cream on Basis of Petitioner’s Records 


Where the handler’s own records contradicted the classification claimed, it 
was not illegal for the market administrator to rely upon its records, 
especially in the absence of any convincing demonstration that they 
did not mean what they said. 


Effect of Orbit of Plant Operations upon 
Action of Market Administrator in Classifying Cream 


Since petitioner’s premises constituted a “plant” it was not necessary that 
the cream enter the physical confines of the building or be processed in 
the plant in order to be received at and moved from the plant. It is 
sufficient that the cream come within the “orbit of operations” of the 


plant. 


Prior Determination by Market Administrator as to 
What Constitutes Plant Not Required 


Petitioner’s contention that the garage had not been formally determined 
by the market administrator at a prior time to be a “plant” under the 
order, or to be part of petitioner’s Brooklyn plant and that, therefore, 
the reclassification is invalid because sections 927.1(h) and 927.2(d) (10) 
require such prior, formal, separate determination, is without merit 
since the administrative construction of the order, known to the industry 
has not been to the effect that a preexisting formal, separate determina- 
tion and notification must be had as to precisely what constitutes the 
“plant” prior to any application of the order to premises as a “plant.” 


Mr. Harry L. Marcus, Brooklyn, New York, for petitioner. Messrs. Julius 
C. Krause and Gerald J. O’Brien for Production and Marketing Ad- 
ministration. Mr. Glen J. Gifford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a proceeding under Section 8c(15) (A) of the Agricul- 


“? 








266 AGRI. MKTG. AGREEMENT ACT OF 1987 
Cite as 11 A.D. 264 


tural Adjustment Act (1933) as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
and subsequent amendments (7 U.S.C. 601 et seq.). The peti- 
tioner is a handler under Order No. 27, as amended, regulating 
the handling of milk in the New York metropolitan marketing 
area. 


The petition concerns 10 shipments of cream for storage in 
June 1947 by rail from one of the petitioner’s country plants 
located at Frankfort, New York. The cream was picked up by 
petitioner at the 60th Street, New York City, yards of the New 
York Central. A few hours later, the cream was placed in a cold 
storage warehouse in Brooklyn, New York, for the period and 
at the temperatures required for the classification of frozen or 
storage cream, Class II-B. The petitioner in its monthly utiliza- 
tion reports to the market administrator reported the milk equiv- 
alent of the cream as Class II-B. After the usual audit of the 
market administrator of the order to verify the petitioner’s utiliza- 
tion reports, the market administrator reclassified the milk equiv- 
alent of the cream to Class II-A, a higher-priced classification than 
Class II-B. 


The petition attacks the market administrator’s reclassification 
as arbitrary, capricious and in violation of the provisions of the 
order. An answer filed by the Assistant Administrator, Produc- 
tion and Marketing Administration, United States Department of 
Agriculture, defends the reclassification as in accordance with law 
and the terms of the order. A hearing upon the petition was held 
before Glen J. Gifford, Office of Hearing Examiners, United States 
Department of Agriculture. At the hearing the petitioner was rep- 
resented by Harry L. Marcus and Herbert L. Maltinsky, Attorneys 
at Law. The respondent was represented by Julius C. Krause and 
Gerard J. O’Brien, attorneys from the Office of the Solicitor, 
United States Department of Agriculture, Washington, D. C. After 
the hearing, the parties filed briefs. The hearing examiner issued 
a report recommending that the petition be dismissed. The peti- 
tioner requested oral argument which was held before the Judicial 
Officer on February 4, 1952, in New York, New York. 


The controversy centers around the handling of the cream in- 
volved from the time the petitioner picked it up by truck at the 
railroad yards until it was placed in the cold storage warehouse 
in Brooklyn, New York. It is apparently uncontroverted that the 
petitioner’s trucks brought the cream from the railroad platform 
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to premises owned by the petitioner in Brooklyn from which some 
hours later the cream was delivered to a cold storage warehouse. 
Section 927.4(a) (3) (i) of the order provides that a shipment of 
cream to a plant in the marketing area shall be classified II-A 
unless the cream leaves the plant where first received in the mar- 
keting area in the form of frozen desserts or homogenized mix- 
tures. The petitioner’s case is that the cream did not enter its plant 
in Brooklyn before it was delivered to the cold storage warehouse 
but entered only its garage which was separate from and some 
distance away from its plant. 


The petitioner claims that its practice was to have a large truck 
pick up storage cream and other products at the railroad plat- 
form, that the truck then proceeded to the petitioner’s garage lo- 
cated the block next to the block containing its principal plant 
buildings, and that the truck remained in the garage until it was 
driven to the cold storage warehouse where the storage cream was 
deposited. Products other than cream for storage picked up also 
by the large truck are said to have been delivered at the unloading 
platform of the petitioner’s plant after the storage cream was 
delivered to the cold storage warehouse or to have been taken off 
the large truck in the garage and placed upon a smaller truck 
which drove to the plant’s unloading platform. Evidence that such 
was the practice followed was given at the hearing by petitioner’s 
witnesses over the objections of the respondent’s counsel. The wit- 
nesses testified generally as to the practice but did not remember 
the specific lots of cream in controversy. They stated that storage 
cream never came into the processing buildings of the petitioner 
before going to storage and that the trucks always went to the 
garage and did not enter the “yard” of the plant until after the 
cream was placed in storage. 


The petitioner concludes that its garage is not a “plant” under 
section 927.4(a) (3) (i) of the order, that the garage is not part 
of petitioner’s plant, that the market administrator has never 
determined the garage to be part of the plant, that the cream 
never entered petitioner’s plant and that, therefore, the cream 
should not have been reclassified to Class II-A. 


The respondent, on the other hand, produced evidence that the 
cream in question was carried on the petitioner’s records under 
the heading ‘Plant Receipts” and that the petitioner’s general 
manager, Mr. Freitag, explained to the market administrator’s 
auditor at the time of audit that the trucks came first to the un- : 
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loading platform of the plant and delivered the products other 
than cream for storage. The market administrator’s auditor, 
Abraham Klein, testified also that Freitag told him that at times 
the cream for storage was placed in the plant ice box because the 
train was late or there was a tie-up at the cold storage warehouse. 
Thé respondent says, therefore, that based upon the information 
before the market administrator, the reclassification was proper. 
Mr. Freitag denied Klein’s version of the conversation. Klein, 
however, testified from notes or memoranda made about the time 
of the conversation as part of his official duties. The respondent 
also introduced evidence that in 1948 petitioner’s records showed 
cream for storage as being held in the petitioner’s ice box at 
its plant. 


FINDINGS OF FACT 


1. M. H. Renken Dairy Co., the petitioner, is a corporation 
organized under the laws of the State of New York. Its address 
and principal place of business is 584 Myrtle Avenue, Brooklyn, 
New York. 


2. The petitioner is a handler under Order No. 27, as amended. 
It operates country plants, one located at Frankfort, New York, 
and a city plant in Brooklyn, New York, which is within the 
marketing area. 


3. In Brooklyn, New York, the petitioner has facilities located 
on Classon Avenue, both north and south of Myrtle Avenue. The 
petitioner’s office is situated on the corner of Classon Avenue and 
Myrtle Avenue. South of Myrtle Avenue are several buildings 
used for receiving, pasteurizing and bottling milk, the manufac- 
ture and packaging of dairy products, and for storage. The build- 
ings used for these and related purposes are built around a “yard” 
to which access is had by driveways from Classon Avenue and 
Emerson Place which runs parallel with Classon Avenue. Milk 
and dairy products are taken into the buildings and products are 
taken away for distribution by trucks through the use of these 
driveways. North of Myrtle Avenue on Classon Avenue, approxi- 
mately 162 feet north of the pasteurizing building, the petitioner 
has a garage. In the garage there are two entrances, one for small 
vehicles and one for large size trucks. The petitioner operates a 
number of trucks in its receiving and distribution of milk and 
dairy products. The trucks are housed in the garage when not in 
use. In the garage there is located a machine shop which is used 
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to repair the equipment in the buildings located south of Myrtle 
Avenue. The garage is kept open and in service 24 hours a day. 
The garage is used at times for the storage of tank trucks of milk 
until they can be handled at the other buildings. Trucks loaded 
with other products are also stored for some hours in the garage. 
The employees are all under the supervision of Mr. William Frei- 
tag, the general manager, and they work at the garage and the 
other buildings as needed. 


4. On June 8, 4, 8, 10, 15, 17, 19, 23, 25 and 29, 1947, the peti- 
tioner shipped cream along with other milk products from its 
Frankfort, New York plant by rail. The cream and other products 
were billed to the petitioner with the address 584 Myrtle Avenue, 
Brooklyn, New York. The cream and other products were shipped 
via the New York Central Railroad and were unloaded at the 
New York Central Yards at 60th Street, New York City, by em- 
ployees of the railroad and placed upon a platform at the 60th 
Street Yards. The cream and products were taken off the platform 
by employees of the petitioner and loaded into a large truck. What 
happened after that to the cream is in controversy except that 
the cream was placed in cold storage in the King’s County Ware- 
house and did remain in that warehouse for the period and at the 
temperatures prescribed by the order for Class II-B storage cream. 


5. In its monthly utilization report to the market adminis- 
trator the petitioner reported the cream involved as Class II-B, 
storage cream. Several months later auditors from the market 
administrator’s office visited the petitioner seeking the usual veri- 
fication of the petitioner’s utilization report. Among other records 
made available were records which listed the cream involved, 
along with other products received at petitioner’s plant, under 
the heading “Plant Receipts.” These records were offered as rec- 
ords of plant receipts. 


6. The petitioner’s general manager, Mr. William Freitag, ex- 
plained to the market administrator’s auditor that it was the 
practice for the large trailer truck which picked up the cream 
and products at the railroad platform to pull into the “yard” of 
the plant and unload everything but the storage cream and then 
to proceed to the cold storage warehouse with the storage cream 
if the warehouse was prepared to handle the cream at that time. 
He said that at times due to delayed trains or tie-ups at the ware- 
house, storage cream was taken into the plant’s ice box. 
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7. Upon the basis of the audit reports, the market administra- 
tor reclassified the cream involved to Class II-A. 


8. The petitioner did not keep or make any records showing 
that cream for storage entered only its garage and did not enter 
the “yard” of the plant. 


9. The market administrator, prior to the reclassification in- 
volved, did not make any formal determination that the peti- 
tioner’s premises in Brooklyn constituted a “plant” or that the 
garage constituted a “plant” or part of the “plant” of the peti- 
tioner in Brooklyn. In connection with the reclassification pro- 
tested, he did determine, however, that the premises of the peti- 
tioner on Classon Avenue constituted a “plant.” 


10. The market administrator for years has not made it a 
general practice to notify handlers of determinations as to what 
constitutes a “plant” under the order. From time to time at the 
request of handlers the market administrator has notified handlers 
as to whether items of equipment, buildings or land constitute a 
part of “the plant” at a location but these requests and determina- 
tions have been few in number. 

11. The pertinent provisions of the order are as follows: 
“$927.1(h) ‘Plant’ means the land, buildings, surroundings, 
facilities, and equipment, whether owned or operated by one 
or more persons, constituting a single operating unit or estab- 
lishment for the receiving, handling, or processing of milk or 
milk products as determined by the market administrator 
pursuant to Section 927.2(d) (10). * * * 


“§$ 927.2(d) (10) The market administrator shall, from time 
to time, cause inspections to be made of the buildings, facili- 
ties, and surroundings of the plant and shall notify handlers 
of his determination as to what constitutes the plant and its 
equipment. Such determination shall be ruling for all pur- 
poses hereunder, and any revision in the determination of 
which handlers have been notified shall be effective not earlier 
than the date of notice to handlers of such revised determina- 
oe 8) fo 


“§ 927.4(a) Basis of classification. All milk, the classifica- 
tion of which is necesary to establish the classification of 
milk received from producers, and all milk entering the mar- 
keting area as milk, skim milk, cultured or flavored milk 
drinks, cream, or plain condensed milk, shall be classified in 
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accordance with the form in which it is held at, or moved 
from, the plant at which classification is determined. Such 
classification shall be subject to the following conditions: 


“(1) Burden of proof. In establishing the classification of 
milk received from producers the burden rests upon the han- 
dler who received such milk from producers to show that such 
milk should not be classified as Class I-A, and having estab- 
lished the manufacture of cream, the burden rests upon such 
handler to show that the milk the butterfat from which was 
manufactured into cream should not be classified as Class 
II-A, and that the skim milk resulting from the manufacture 
of cream, should not be classified as Class V-A. The burden 
rests upon the handler who receives or distributes in the mar- 
keting area, milk, skim milk, cultured or flavored milk drinks, 
cream, or plain condensed milk, to establish the source of all 
of his milk or milk products. * * * 

“(3) Plant at which classification is to be determined. 
Classification shall be determined at the plant where the milk 
is received from dairy farmers: Provided, That if such milk 
is shipped in the form of milk, skim milk, cream, plain con- 
densed milk or frozen desserts or homogenized mixtures to 
another plant or other plants, it shall be classified, subject to 
the provisions of (i) through (vii) of this subparagraph, at 
the plant or plants to which it is shipped, and there shall be 
no limit on the number of interplant movements in the form 
of milk, skim milk, cream, plain condensed milk, or frozen 
desserts or homogenized mixtures prior to classification, ex- 
cept as set forth in (i) through (vii) of this subparagraph. 


“(i) If the shipment is to a plant in the marketing area, milk 
shipped in the form of milk shall be classified as Class I-A; 
milk the butterfat from which is shipped in the form of cream 
shall be classified as Class II-A, and in the form of plain con- 
densed milk as Class II-B, wnless such cream or plain con- 
densed milk leaves the plant where first received in the 
marketing area in the form of frozen desserts or homogenized 
mixtures in which case the milk shall be classified in the ap- 
propriate class or classes for milk utilized in frozen desserts 
or homogenized mixtures; and skim milk shipped in the form 
of skim milk shall be classified as Class V-A. [Emphasis 
supplied] * * * 


“§927.4(c) Classes of utilization. Subject to all of the con- 
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ditions set forth in (a) and (b) of this section, the classes of 
milk shall be as follows: * * 


“*(5) Class II-B milk shall be all milk, except as set forth in 
(7), (8), and (9) of this paragraph, the butterfat from 
which leaves or is on hand at a plant in the form of plain 
condensed milk, frozen desserts or homogenized mixtures; or 
which leaves or is on hand at a plant in the form of cream 
which is subsequently held in a licensed cold storage ware- 
house at an average temperature below zero degrees Fahren- 
heit for seven consecutives days and below 15 degrees Fahren- 
heit for at least 21 days shasentinn, as shown by charts of a 
recording thermometer, * * 


“§ 927.6(e) Verification of reports and payments. The 
market administrator shall promptly verify all reports and 
payments of each handler by audit of such handler’s records 
and of the records of any other handler or person upon whose 
disposition of milk such handler claims classification, and each 
such handler shall, during the usual hours of business, make 
available to the market administrator or his representative 
such records and facilities, of his own or other persons, as 
will enable the market administrator to: 


“(1) Verify the receipts and disposition of all milk required 
to be reported pursuant to this section, * * * .” 


CONCLUSIONS 
I 


As has been pointed out many times before in proceedings under 
section 8c(15)(A) of the act, the standard for adjudication is 
whether an order, a provision thereof, or an obligation imposed 
in connection therewith is in accordance with law. Obviously, the 
proceedings are of a review nature. Our problem here, then, is not 
to decide ab initio and de novo what classification under the order 
the petitioner’s cream should have but whether the market admin- 
istrator was legally wrong in reclassifying the cream to Class II-A. 
With this analysis of the problem, therefore, it is apparent that 
the solution should be sought on the basis of the situation pre- 
sented to the market administrator rather than on the basis of 
facts adduced for the first time in this proceeding. 


In this proceeding the petitioner does not deny that it made and 
maintained daily records on mimeographed forms headed “Plant 
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Receipts” which carried the tins of cream for storage involved 
here. There is little or no evidentiary contravention by the peti- 
tioner of the respondent’s evidence that these records were made 
available to the market administrator’s auditors as records of 
plant receipts. The petitioner has pitched its case in this proceed- 
ing mainly on testimony of witnesses that cream for storage went 
exclusively and directly to the garage rather than on evidence as 
to what was told to the market administrator’s auditors in ex- 
planation or qualification of the records indicating that the cream 
was received at the plant. Petitioner’s only evidence as to what 
the market administrator’s auditors were told at the time of the 
audit about the handling of the cream for storage came from Mr. 
William Freitag, general manager. He denied that he told Auditor 
Klein that the trailer trucks customarily pulled into the yard of 
the plant and unloaded first the products other than cream for 
storage. He also denied that he had told Klein that cream for 
storage was occasionally taken into the plant ice box when there 
were tie-ups at the warehouse or delayed trains. He did not tes- 
tify, however, as to what he did say to Klein and did not testify 
that he told Klein that the cream for storage went to the garage 
without coming into the “yard” of the plant first. Moreover, Klein 
testified from a memorandum made on the day of his visit to the 
petitioner’s premises as part of his official duties and his version 
of the conversation is the more credible. There were no records 
to show that the cream was received in the garage as distinguished 
from the rest of the plant. In fact as far as the situation before 
the market administrator is concerned, there was no claim that 
the cream went exclusively to the garage without first going into 
the “yard” of the plant. 


The conclusion to be drawn, then, is that the petitioner did not 
negate its own records in its dealings with the market admin- 
istrator. Section 927.4(a) (1) of the order placed the burden upon 
the handler to establish the classification claimed: and section 
927.6(e) of the order required the handler to keep records which 
would verify the disposition.2 When the handler’s own records, 
however, contradicted the classification claimed, it was not illegal 


2Upheld in Hogansburg Milk Company, Inc. v. Jones, decided March 16, 1946, by the 
United States District Court for the Northern District of New York; United States v. 
Ridgeland Creamery Co., 47 F. Supp. 145, 149 (W.D. Wis. 1942); and Bailey Farm Dairy 
Co. v. Jones, 61 F. Supp. 209, 325 (E.D. Mo.), af’d sub nom. Bailey Farm Dairy Co. v. 
Anderson, 157 F. (3d) 87 (C.C.A. 8th, 1046). 
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for the market administrator to rely upon the handler’s records, 
especially in the absence of any convincing demonstration that 
they did not mean what they said. 


II 


Assuming, however, that we should regard this proceeding as 
de novo in nature for the determination of the proper classification 
of the petitioner’s cream, the petitioner has not sustained the bur- 
den of proof in this proceeding. The petitioner’s principal witness 
to the effect that cream for storage never went in to the “yard” 
of the plant or the buildings other than the garage was Freitag, 
the general manager. His testimony was greatly weakened by the 
evidence that cream for storage was carried in the ice-box inven- 
tory in 1948. 


And there emerges from the petitioner’s evidence no clear ex- 
planation of the recording of the cream as “Plant Receipts.” Mr. 
Freitag, the general manager, did not know because he was an 
“operations” man and not a “book” man. He said that Mr. Henry 
M. Mahnken was the “book” man (tr. p. 185). Mr. Mahnken testi- 
fied that he did not know anything about “operations” (tr. p. 50). 
The entries in the records were made by two employees, Mr. John 
Wedding and Mr. Sam Wilite. Wilite is no longer with the com- 
pany and did not testify. Wedding testified that he entered on the 
forms whatever he actually received and whatever freight bills 
he got hold of (tr. p. 95). He said that the entries concerning 
products do not “necessarily” mean that the products were re- 
ceived at the plant (tr. p. 96). Wedding did not know whether 
cream for storage came into the plant (tr.-.pp. 96, 102). He thought 
the products other than milk entered for the convenience of Mr. 
Herrick, the processing plant manager, but he wasn’t too sure 
about it (tr. pp. 95, 106). 


The testimony of petitioner’s witnesses that the cream went 
only to garage is not sufficient in our opinion to overcome the peti- 
tioner’s own records and Freitag’s explanation given to Klein as 
testified to by Klein. 


2In the Hogansburg decision, supra n. 1, the court said: 
“A detailed discussion of the evidence would serve no useful purpose. It seems 
to be conceded that Aiello’s records for the months of May, June, July and 
August 1942, must be supplemented by his oral testimony to afford a basis 
for a finding as to the use of Hogansburg milk in a specific class. The order 
by its language contemplates the keeping of written records which are subject 
to verification and audit.” 
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Ill 


Leaving the garage out of the picture, the petitioner concedes 
that it has a “plant” within the meaning of the order on the Clas- 
son Avenue premises. The petitioner’s counsel fears the doctrine 
of the “orbit of plant operations” established in Queensboro Farm 
Products, Inc. v. Wickard, 187 F.(2d) 969 (C.C.A, 2d, 1943). See 
also In re Grandview Dairy, Inc., 1 A.D. 133 (1942). This fear is 
not without foundation because this doctrine entitled the market 
administrator, as a matter of law at least, to take the position 
that if the cream for storage along with the other products came 
in the trailer truck to the unloading platform in the “yard” of the 
plant where the other products were unloaded and the trailer 
truck proceeded on to the garage or warehouse, the cream for 
storage was received at and moved from the petitioner’s plant 
even though the cream did not physically enter the confines of a 
building. 


IV 


But even if we are completely erroneous in the analysis and 
disposition of the problem up to this point and we should regard 
it as established and controlling that the cream involved never 
went near the “yard” of the plant and went only to the garage, 
the petitioner would still be unsuccessful in this proceeding. The 
garage was used in conjunction with the rest of the plant. It came 
under the supervision of Freitag, the employees were interchange- 
able, the machine shop for the plant was there, and it was used 
to store milk and products until the processing operations were 
ready to take them. It is part of the “plant” as defined in section 
927.1(h) of the order. It constitutes part of “... a single operating 
unit or establishment for the receiving, handling or processing of 
milk or milk products... .” 


We come now to the petitioner’s contention that the garage had 
not been formally determined by the market administrator at a 
prior time to be a “plant” under the order, or to be part of peti- 
tioner’s Brooklyn plant and that, therefore, the reclassification is 
invalid because sections 927.1(h) and 927.2(d) (10) require such 
prior, formal, separate determination. 


The petitioner does not argue that its main buildings do not 
constitute a “plant” but only that the garage has never been for- 
mally determined to be a “plant” or part of its “plant.” There has 


276 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 11 A.D. 276 


not been any formal, separate determination by the market admin- 
istrator that the petitioner had a “plant” on Classon Avenue and 
yet for years the market administrator has considered that a 
“plant” existed and no doubt many classifications of milk reported 
were allowed on the basis of a change in form occurring at the 
petitioner’s plant. To say that the garage cannot be considered 
part of the plant without a formal, prior, separate determination 
is also to say that the other buildings should not be considered a 
plant either for clasification purposes, a result which would be 
undesirable to the petitioner. The administrative construction of 
the order, known to the industry of course, has not been to the 
effect that a preexisting formal, separate determination and noti- 
fication must be had as to precisely what constitutes the “plant” 
prior to any application of the order to premises as a “plant.’’ 
We believe that no such prior determination and notification was 
necessary in this case. See In re Fiorlat Dairy Products Corpora- 
tion, AMA Docket No. 27-95, decided today. 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petition is dismissed. 


(No. 3091) 


In re Stoux City STocK YARDS COOTT, P&S Doc. No. 425. 
Decided March 6, 1952. 


Continuation of Rates and Charges 


Upon petition by respondent and answer by the Livestock Branch the 
respondent is authorized to continue assessing the current rates and 
charges to and including March 24, 1954, and certain conditions set 
forth in prior orders shall continue to be in effect. 


Mr. John L. Currin for Production and Marketing Administration. Mr. 
Ashley Sellers of McFarland and Sellers, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


*There are and have been, however, designations of plants as “pool plants” pursuant 
to what is now section 937.22. 
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SUPPLEMENTAL ORDER 











This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.), in which a basic 
order prescribing reasonable rates was entered on December 13, 
1934. Supplemental orders have been entered from time to time, 
the most recent being an order entered December 6, 1950 (9 A.D. 
1435). The supplemental orders under which respondent is author- 
ized to assess the current temporary schedule of rates and charges 
are due to expire on March 24, 1952. 


By petition filed on February 18, 1952, the respondent seeks to 
have the temporary rates and charges now in effect continued in 
effect during the period ending on March 24, 1954. 


The schedule of rates and charges currently in effect was au- 
thorized by previous orders which were preceded by notices pub- 
lished in the Federal Register, and, although opportunity was 
afforded all interested persons to be heard concerning the peti- 
tions which sought the issuance of such orders, no interested 
person notified the Hearing Clerk of a desire to be heard. Inas- 
much as the present petition does not involve an increase of rates 
and charges lawfully prescribed by the Secretary or new rates 
and charges for services not heretofore covered by order, it is 
found that further notice and public procedure on this order are 
unnecessary. 


The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the petition be granted. 

























Inasmuch as the parties are agreed, the petition is granted and 
respondent is authorized to continue assessing the current rates 
and charges. The conditions set forth in the order of July 3, 1946 
(5 A.D. 526), with respect to the filing of reports and the reduc- 
tion of rates upon the basis of information contained in said re- 
ports, shall continue to be in effect, except that, as required by the 
order of December 6, 1950, such reports shall be filed semi- 


annually. 














The respondent which must prepare for and be ready to comply 
with this order on its effective date desires to have it become 
effective on March 24, 1952. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not be effective in less than 
five days after the date thereof. Any undue delay in making this 
order effective may adversely affect the marketing of livestock. * 
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Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on March 24, 1952 and remain 
in effect to and including March 24, 1954, unless changed by fur- 
ther order before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3092) 


In re THE LICENSEES OPERATING AS COMMISSION MERCHANTS in 
the Designated Area of New York City, New York. P&S Doc. 
No. 1146. Decided March 10, 1952. 


Continuation of Rates and Charges—Extension 
of Time for Filing Operating Statements 


Upon amended petition by respondents and answer by Livestock Branch 
current order is modified so as to extend time for filing operating state- 
ments and continue current commission charges. 


Mr. John L. Currin for Production and Marketing Administration. Mr. 


Milton E. Sahn of Bernhardt, Sahn, Shapiro & Epstein, of New York, 
New York, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondents are now operating under an order dated March 
29, 1951 (10 A.D. 351), authorizing the currently effective com- 
mission charges for a period of one year beginning on April 4, 
1951. That order required respondents to furnish, 30 days before 
the expiration of the order, operating statements showing infor- 
mation with respect to revenues and expenses similiar to the oper- 
ating statements attached to and made a part of respondents’ 
petition filed on November 13, 1950, modified, however, to show 
the breakdown of expenses for “business getting and main- 
taining.” 

By a petition filed on February 14, 1952 and an amended peti- 
tion filed on February 27, 1952, respondents have requested that 


MY 
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the time for filing the operating statements be extended to April 
7, 1952 and that the presently authorized commission charges be 
extended “until such time as the Secretary of Agriculture shall 
issue a further order based upon the petition and the supporting 
evidence to be filed in this proceeding.” 


Inasmuch as the present petition does not involve an increase 
of rates and charges lawfully prescribed by the Secretary or new 
rates and charges for services not heretofore covered by order, 
it is found that further notice and public procedure on this order 
are unnecessary. 

The Livestock Branch filed an answer recommending that, in 
view of the request for additional time to file the operating state- 
ments and respondents’ apparent intention of petitioning in the 
near future for increased commission charges, the order of March 
29, 1951 be modified so as to extend the time for filing the oper- 
ating statements, as requested by respondents, and to continue 
the presently authorized commission charges to and including July 
2, 1952 unless such charges shall be changed by further order 
before that date. 


Since the parties are agreed, the order of March 29, 1951 is 
modified to the extent that: (1) respondents shall furnish on or 
before April 7, 1952 the operating statements required by that 
order, and (2) the commission charges authorized by that order 
shall continue in effect to and including July 2, 1952, unless 
changed by further order before that date. 


The respondents, who must prepare for and be ready to comply 
with this order on its effective date, desire to have it become 
effective as soon as possible. The Packers and Stockyards Act pro- 
vides that no order of this nature shall be effective in less than 
five days after its date. Any undue delay in making this order 
effective may adversely affect marketing facilities. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 


This order shall become effective on the sixth day following its 
date of signature, and copies hereof shall be served upon the 
parties by registered mail or in person. 
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(No. 3093) 


In re NASHVILLE UNION STocK YARDS, INC. P&S Doc. No. 291. 
Decided March 11, 1952. 


Extension of Rates and Charges 


Upon petition by respondent and answer by the Livestock Branch the order 
of March 5, 1951 is extended and shall remain in effect to an including 
April 14, 1953, unless modified or extended by further order before 


that date. 


Mr. John L. Currin for Production and Marketing Administration. Mr. H. 
A. Earhart, of Nashville, Tennessee, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), in which a basic order 
prescribing reasonable rates was entered on August 2, 1929. A 
supplemental order dated March 5, 1951 (10 A.D. 336), modified 
the previous order by prescribing the current temporary schedule 
of rates and charges’ which are to remain in effect until April 15, 
1952, unless modified by further order. 

By a petition filed on February 25, 1952, respondent has re- 
quested an extension of the current rates and charges “for a period 
of one year, from April 15, 1952.” 

Prior to the order of March 5, 1951, notice of the petition there- 
for was given to the public and opportunity was provided for 
interested persons to be heard in the matter. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or new rates and charges for 
services not heretofore covered by order, it is found that further 
notice and public procedure on this order are unnecessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion be granted. 

Inasmuch as the parties are agreed, the petition is granted and 
the order of March 5, 1951 is extended and shall remain in effect 
to and including April 14, 1953, unless modified or extended by 
further order before that date. 

This order shall become effective on April 15, 1952, and copies 
hereof shall be served upon the parties by registered mail or in 


person. 
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(No. 3094) 







In re CLINT SHIRLEY, doing buiness as the Shirley Livestock Com- 
mission Company. P&S Doc. No. 2002. Decided March 18, 1952. 






Suspension of Registration—Misuse of Shippers’ 
Proceeds—Consent Order 









Where the Order of Inquiry charged respondent with misuse of shippers’ 
proceeds within two years of a prior order which, among other things, 
suspended respondent’s registration but such suspension was held in 
abeyance unless within two years respondent again violated the act, 
and respondent in an amended answer admitted the charges and con- 
sented to an order suspending his registration for a period of one week, 
which was recommended by the Livestock Branch, such order will be 

issued. 














. Harold M. Carter for Production and Marketing Administration. Mr. 
Clint Shirley, d.b.a. Shirley Livestock Commission Company of Fort 
Worth, Texas, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 






This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing, filed by the Director of the Livestock Branch, Production and 
Marketing Administration on August 23, 1951, alleged that re- 
spondent, a registered market agency wilfully violated sections 307 
and 312(a) of the act, and sections 201.40 and 201.41 of the regu- 
lations promulgated thereunder. Respondent filed an answer to 
the Order of Inquiry in which he admitted certain of the charges 
contained in the Order of Inquiry, and offered an explanation of 
his business practices. Subsequently, on February 13, 1952, re- 
spondent filed an amended answer in which he admitted the 
charges contained in the Order of Inquiry, and consented to the 
suspension of his registration for a period of one week. The Live- 
stock Branch, by its attorney, has recommended that such an 
order be issued. 



















FINDINGS OF FACT 
1. The Fort Worth Stock Yards, Fort Worth, Texas, herein- « 
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after referred to as the stockyard, was at all times mentioned 
herein a posted stockyard subject to the provisions of the act. 

2. Respondent is registered with the Secretary of Agriculture 
as a market agency to buy and sell livestock on a commission basis 
at the stockyard, and at all times mentioned herein respondent 
. Was so registered. 

3. Respondent, during the months of January, February, and 
March, 1951, used funds received as proceeds from the sale, at the 
stockyard, of livestock consigned to him for sale on a commission 
basis for purposes of his own and other than the payment of law- 
ful marketing charges and the remittance of net proceeds to ship- 
pers, thereby endangering or impairing the faithful and prompt 
accounting therefor and payment of the portion thereof due own- 
ers or consignors of such livestock or other persons having an 
interest therein. 

4. On August 22, 1950, in P. & S. Docket No. 1870 (9 A.D. 
960), an order was issued and duly served upon respondent which 
required him, among other things, to cease and desist from using 
funds received as proceeds from the sale of livestock consigned to 
him for sale on a commission basis for purposes other than the 


payment of lawful marketing charges and the remittance of net 
proceeds to the shippers, and which suspended his registration but 
provided that such suspension should be held in abeyance unless 
within a period of two years respondent again violated the act 
and the regulations issued thereunder. 


CONCLUSIONS 

By reason of the facts found in the Findings of Fact, which 
respondent has admitted, we must conclude that respondent has 
wilfully violated section 307 and 312(a) of the act, and sections 
201.40 and 201.41 of the regulations promulgated thereunder, 
within a period of two years from the order referred to in Finding 
of Fact 4. 

Respondent has consented to the issuance of an order suspend- 
ing his registration for a period of one week. Complainant has 
recommended that such an order be issued. The order will be 
issued. 


ORDER 


Respondent’s registration under the act is suspended for a 
period of one week from effective date hereof. 
This order shall become effective on March 22, 1952. 
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(No. 3095) 


In re MARKET AGENCIES AT THE S10UX CITY STOCK YARDS, SIOUX 
City, Iowa. P&S Doc. No. 308. Decided March 26, 1952. 


Modification of Rates and Charges 


Upon amended petition for modification, answer, and opportunity for in- 
terested persons to be heard, respondents are authorized to file and put 
into effect a new schedule of rates and charges, and, for good cause 
shown, this order shall become effective in less than 30 days. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Ashley Sellers of McFarland and Sellers, of Washing- 
ton, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


rn ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are presently operating under an order dated 
February 8, 1952 (11 A.D. 187), which extended to and including 
April 30, 1952 an order dated February 6, 1951 (10 A.D. 143) 
under which respondents were authorized to put into effect the 
current schedule of rates and charges. 


By petition filed on January 31, 1952, as amended on February 
4, 1952, respondents requested that their current authorization be 
modified so as to permit them to put into effect for the period 
ending May 1, 1953, a new schedule of rates and charges. 


Notice of the petition, as amended, was published in the Federal 
Register on February 20, 1952 (17 F.R. 1565). This notice, which 
set out in detail all of the rates and charges then proposed, pro- 
vided an opportunity for interested persons to be heard in the 
matter. No interested person notified the Hearing Clerk of a desire 
to be heard. 


On March 19, 1952, respondents filed a further amended peti- 
tion requesting that, in lieu of the rates and charges set forth in 
Sections A through C of the proposed new schedule, the following 
rates and charges be authorized: 
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Selling and Reselling Charges 








SECTION A 
Cattle: 
Per head 
Consignments of 1 head and 1 head omy ~----xxcxcn-on-« $1.40 
Consignments of more than 1 head 
First 5 head in each comsign ment xxxecxoceeeenemnen 1.15 
Next 10 head in each Consignment ~-vxccecronnnnnnnnnene 1.10 
Each head over 15 in each consignment ~~ 1.00 
Calves: 
Consignments of 1 head and 1 head only. ~ucccnconeon 0.80 
Consignments of more than 1 head 
First 5 head in each consignment ~-cvrmcwsenecnsnnemmnmnmenee 0.70 
Next 10 head in each consignment 0.65 
Each head over 15 in each Consignment ~uncccccc-cecsne- 0.55 
Bulls, irrespective of manmer Of ALViVA] --nncccccmnnnmennennnene 1.75 
T.B. reactors, Bangs reactors, cripples, 
Suspects OF SUbjects OF CONCEMMEM ~xrrxerecmermennmennmammmninnne 1.75 
SECTION B 
Hogs, irrespective of manner of arrival: 
Consignments of 1 head and 1 head only ~-cencnnnnen 0.60 
Consignments of more than 1 head 
First 10 head in each Consignment ~--nnc-concnneencnne 0.41 
Next 15 head in each consignment ~vcrnccccccccceneeonenneee 0.36 
Each head over 25 in each consignment ...... 0.31 
Boars, cripples or subjects ———_______.___._____.... 0.80 * 
SECTION C 
Per head 
Sheep: 
Consignments of 1 head and 1 head only ~gcxcrecsorseccssscoe $0.50 
Consignments of more than 1 head 
First 10 head in each 225 head 
in eneh- origional 0.38 
Next 20 head in each 225 head 
Bins OQ a SANA NIN sc cassninscicstenepcginecnetns 0.31 
Next 30 head in each 225 head 
iE BIRT E EARN acess inna csieteistngeinsin inti 0.25 
Next 40 head in each 225 head 
SED GOIN CONNOR isk a si ssssemnsninisian 0.16 
Next 125 head in each 225 head 
IN AAI ne sii ve sore ocemiiemsgiesrees 0.10 
Crepes @ -suulers 2.202 4, 0.65 


Respondents also requested in their amended petition of March 
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19, 1952, that the definitions of calves and cattle set forth in the 
proposed new schedule be amended to read as follows: 


Calves: Are animals of the bovine species, weighed in 
drafts, the average weight of the animals in which is 400 
pounds or under. 

Cattle: Are animals of the bovine species, weighed in drafts, 
the average weight of the animals in which is over 400 
pounds. 


In all other respects respondents desire that the rates and 
charges proposed by the petition of January 31, 1952, as amended 
on February 4, 1952, be authorized and made effective. 


Inasmuch as all of the rates and charges proposed in the 
amended petition filed on March 19, 1952 are either the same or 
lower than the corresponding rates and charges which were pub- 
lished in the Federal Register on February 20, 1952, it is found 
that further notice and public procedure on this order are un- 
necessary. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the pro- 
posed schedule of rates and charges published in the Federal Reg- 
ister, as modified by the amended petition of March 19, 1952, be 
authorized to and including May 1, 1953. 


Inasmuch as the parties are agreed, the respondents are author- 
ized to file, and beginning on the effective date of this order to 
put into effect, a new schedule of rates and charges embodying 
the rates and charges published in the Federal Register on Feb- 
ruary 20, 1952, modified, however, to conform to the rates and 
charges and the amended definition of calves and cattle set forth 
above. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive on April 1, 1952. The Packers and Stockyards Act provides 
that no order of this nature shall become effective in less than five 
days after its date. Undue delay in making this order effective 
may adversely affect the marketing of livestock. Accordingly, 
good cause is found for making this order effective in less than 
30 days. 

This order shall become effective on April 1, 1952 and remain 
in effect to and including May 1, 1953, unless changed by further 
order before the latter date. : 
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Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3096) 


In re MARKET AGENCIES AT ST. LOUIS NATIONAL STOCK YARDS. 
P&S Doc. No. 383. Decided March 19, 1952. 


Extension of Rates and Charges 


Upon agreement of the parties pending action upon respondents’ petition 
for modification of current rates and charges, present rate orders ex- 
tended to and including May 12, 1952 and time for filing answer to 
respondents’ petition extended to and including April 10, 1952. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. W. R. Huitt, of National Stock Yards, Illinois, for 
St. Louis Livestock Exchange. Mr. H. D. Wright, of National Stock 
Yards, Illinois, for Producers Live Stock Marketing Association. Mr. 
S. P. Knowles, of National Stock Yards, Illinois, for Farmers Live Stock 
Commission Co. Mr. Thomas S. Lacy, of National Stock Yards, Illinois, 
for Order Buyers. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order dated April 
6, 1951 (10 A.D. 483), as modified by an order dated November 
28, 1951 (11A.D. 185). These orders authorize the current rates 
and charges for a period of one year beginning on April 12, 1951. 


On February 4, 1952, a petition was filed by respondents request- 
ing authority to put into effect for a period of one year beginning 
on April 1, 1952, a modified schedule of rates and charges which 
was filed with the petition. Notice of this petition was published 
in the Federal Register on February 19, 1952 (17 F.R. 1523), 
and all interested persons were afforded an opportunity to be 
heard in the matter. No interested person notified the Hearing 
Clerk of a desire to be heard. 


On March 10, 1952, the attorney for the Livestock Branch, Pro- 
duction and Marketing Administration, filed a petition stating 
that it would be impossible for the Livestock Branch to make a 
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recommendation concerning respondents’ petition within the time 
allowed by the rules of practice for the filing of an answer because 
of the fact that its study of the reasonableness of the proposed 
rates and charges had not yet been completed. The Livestock 
Branch requested, therefore, that the orders mentioned above be 
extended to and including May 12, 1952, unless modified or fur- 
ther extended before that date, and that the time for filing an 
answer by the Livestock Branch to respondents’ petition be 
extended to and including April 10, 1952, 

On March 11, 1952, a telegram was filed by respondents stating 
that they do not object to the petition filed by the Livestock 
Branch on March 10, 1952. 

The orders dated April 6, 1951 and November 28, 1951 were 
preceded by notices of the petitions therefor published in the 
Federal Register, and, although opportunity was afforded inter- 
ested persons to be heard, no interested person notified the Hear- 
ing Clerk of a desire to be heard. Inasmuch as the petition of the 
Livestock Branch does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or new rates and charges 
for services not heretofore covered by order, it is found that fur- 
ther notice and public procedure on this order are unnecessary. 

Since the parties are agreed the orders of April 6, 1951 and 
November 28, 1951 are continued in effect to and including May 
12, 1952, unless modified or further extended before the latter 
date, and the time for filing an answer by the Livestock Branch to 
respondents’ petition is extended to and including April 10, 1952. 

The respondents who must comply with this order on its effec- 
tive date wish to continue assessing the current rates and charges 
pending action upon their petition. The Packers and Stockyards 
Act provides that orders of this nature shall not be effective in 
less than five days after their date. Any undue delay in making this 
order effective may have an adverse effect upon the marketing of 
livestock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the sixth day following its 
date of signature, and copies hereof shall be served upon the 
parties by registered mail or in person. 
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(No. 3097) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Doc. No. 298. 
Decided March 26, 1952. 


Modification of Rates and Charges 


Upon petition, answer, and opportunity for interested persons to be heard, 
order of January 8, 1951 is modified so as to authorize respondent to 
file and put into effect a supplement to its current tariff, and such order, 
as modified, is continued in effect. 

Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Ashley Sellers of McFarland and Sellers, of Washing- 
ton, D. C., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
January 8, 1951 (10 A.D. 8), authorizing respondent to put into 
effect tariff No. 17, the current schedule of rates and charges. 
That order provided that it should remain in effect until and in- 
cluding April 6, 1952 unless modified by further order before that 
date. 

On February 18, 1952, respondent, by its attorney, filed a peti- 
tion requesting authority to modify its current schedule by filing 
and putting into effect a proposed supplement to respondent’s 
current tariff, filed with the petition, and.to continue assessing the 
current schedule, as modified, until and including April 6, 1954. 

Notice of the petition was published in the Federal Register on 
March 1, 1952 (17 F.R. 1858). This notice, which set out in detail 
the proposed supplement, provided an opportunity for interested 
persons to be heard in the matter. No interested person notified 
the Hearing Clerk of a desire to be heard. 

The order dated January 8, 1951 was preceded by a notice of 
the petition therefor published in the Federal Register, and, al- 
though interested persons were afforded an opportunity to be 
heard, no interested person notified the Hearing Clerk of a desire 
to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, by its attorney, filed an answer recommending that the peti- 
tion of February 18, 1952 be granted. 
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Inasmuch as the parties are agreed and no objection has been 
received, the petition is granted and the order of January 8, 1951 
is modified so as to authorize respondent to file the propose sup- 
plement to its tariff No. 17 and, beginning on the effective date of 
this order, to put such supplement into effect. The order of January 
8, 1951, as modified above, is continued in effect to and including 
April 6, 1954, unless changed by further order before that date. 

The respondent, which must prepare for and be ready to comply 
with this order on its effective date, wishes to have it become ef- 
fective on April 7, 1952. All interested persons have been afforded 
a period of fifteen days during which to be heard upon the peti- 
tion. The Packers and Stockyards Act provides that orders of this 
nature shall not be effective in less than five days after the date 
thereof. Undue delay in making this order effective may have an 
adverse effect upon the marketing of livestock. Accordingly, good 
cause is found for making this order effective in less than thirty 
days. 

This order shall become effective on April 7, 1952, and remain 
in effect to and including April 6, 1954, unless changed by further 
order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person.. 


(No. 3098) 


ISLAND G.L.F. TRADING Coop., INC. v. FRANCIS COLLINS. PACA 
Doc. No. 5674. Decided March 3, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the purchase prices 
for several shipments of potatoes sold to and accepted by it, and where 
respondent failed to file an answer to the complaint, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay the purchase prices for the potatoes is a violation of 
section 2 of the act for which reparation should be awarded complainant. 


Island G.L.F. Trading Coop., Inc., of Long Island, New York, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This reparation proceeding under the Perishable Agricultural : 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.), was 
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instituted by formal complaint filed on November 5, 1951. Com- 
plainant alleges failure on the part of respondent to pay the pur- 
chase price for potatoes sold and shipped to respondent in August 
and September 1950. A copy of the formal complaint, together 
with-a copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon respon- 
dent by registered mail on December 13, 1951. A copy of the in- 
vestigation report was also served by registered mail upon com- 
plainant on December 14, 1951. 


At the time of the service of the formal complaint upon respon- 
dent, he was notified in writing that an answer to the complaint 
should be filed within 20 days from the receipt of such notice, and 
that failure to answer would constitute an admission of the allega- 
tions of the complaint and would be deemed a waiver of oral 
hearing. Respondent, however, has not filed an answer and the 
issuance of an order, therefore, is authorized without further 


proceedings. 


FINDINGS OF FACT 


1. Complainant, Island G.L.F. Trading Coop., Inc., is a corpo- 
ration whose address is Post Office Box 809, Riverhead, L. I., New 


York. 


2. Respondent, Francis Collins, is an individual, whose address 
is 5th & Neal Streets, N.E., Washington, D. C. At the time of this 
transaction, respondent was licensed under the act. 


3. On or about August 25, 1950, to September 20, 1950, by 
oral contract and in the course of interstate commerce, com- 
plainant sold to respondent five truckloads of U.S. No. 1, Size A 
potatoes, at various prices on an f.o.b. cash basis, for a total price 
of $757.50. 


4, The contract was negotiated by F. J. Davidson, Jr. & Co., 
brokers, of Washington, D. C., who acted in the transaction as 
agent for both complainant and respondent. 


5. Complainant shipped, in interstate commerce from loading 
points in the State of New York to respondent at Washington, 
D. C., potatoes of the kind, quality, grade, and size called for by the 
contract, and in the manner agreed upon in trucks operated by 
Wallack Bros., New Rochelle, New York, and Cross Country 
Truck Service, Riverhead, New York, as follows: 
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Date Pounds Rate Total 
Aug. 25, 1950 250—10 lb. bags $ .20-% $ 51.25 
Sept. 7, 1950 100—100 Ib. bags 1.75 175.00 
Sept. 14, 1950 100—100 lb. bags 1.70 170.00 
Sept. 16, 1950 100—100 Ib. bags 1.70 170.00 
Sept. 20, 1950 225—50 lb. bags 85 191.25 

$757.50 


6. Upon arrival of the several shipments of potatoes at des- 
tination, respondent accepted the potatoes in compliance with the 
contract, but has failed and refused to pay complainant the agreed 
purchase prices therefor. 


7. There is due and owing to complainant from respondent 
the sum of $757.50, no part of which has been paid. 


8. An informal complaint was received on December 5, 1950, 
which was within nine months from the time the cause of action 
herein alleged accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided by the rules of practice (7 
CFR 47.8(c)). 

During the course of the investigation, respondent admitted the 
indebtedness to a representative of the Department, but stated 
that he was broke and unable to pay anything on the account. 
Respondent further stated that illness in the family and heavy 
hospital and doctor bills had contributed to his inability to make 
payment when requested. He was urged to make monthly pay- 
ments in order to liquidate the indebtedness, but stated that it 
was impossible for him to do so at the present time. No payments 
were ever made by respondent on the purchase prices of the 
potatoes. It is concluded that respondent’s failure to pay com- 
plainant the purchase prices for the potatoes shipped to and 
accepted by him was a violation of section 2 of the act and com- 
plainant should be awarded reparation in the amount of $757.50, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $757.50, plus interest at the 
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rate of 5 percent per annum from October 1, 1950, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3099) 


COLVILLE AND RENFRO v. SHELBY COUNTY FRUIT & PRODUCE EX- 
CHANGE. PACA Doc. No. 5684. Decided March 4, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the adjusted pur- 
chase price for a shipment of potatoes sold to and accepted by it, and 
respondent failed to file an answer to the complaint, it is held, that its 
failure to file an answer constitutes an admission of the facts alleged 
in the complaint and a waiver of oral hearing, and its failure to pay 
the adjusted purchase price for the potatoes is a violation of section 2 
of the act for which reparation should be awarded complainant. 


Messrs. Colville & Renfro, of Altus, Oklahoma, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on December 20, 1951, in which com- 
plainant alleges failure on the part of respondent to pay the agreed 
purchase price for potatoes shipped to respondent in June 1951. 
A copy of the formal complaint, with a copy of the report of inves- 
tigation made by the Regulatory Division, Fruit and Vegetable 
Branch, was served upon respondent on January 7, 1952. A copy 
of the report of investigation was likewise served upon complian- 
ant on January 10, 1952. 


At the time of the service of the formal complaint upon respon- 
dent, it was notified in writing that an answer to the complairit 
should be filed within 20 days from the receipt of such notice, and 
that failure to answer would constitute an admission of the allega- 
tions of the complaint and would be deemed a waiver of oral hear- 
ing. Notwithstanding such notice, respondent failed to file an 
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answer and the issuance of an order, therefore, is authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of William B. Jack 
Renfro and Jack Colville, doing business as Coleville and Renfro, 
whose address is Post Office Box 730, Altus, Oklahoma. 


2. Respondent is an individual, Sam Barone, trading as Shelby 
County Fruit and Vegetable Exchange, whose address is 366 
Washington Street, Memphis, Tennessee. At the time of this trans- 
action, respondent was duly licensed under the act. 


3. On or about June 24, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
truckload of potatoes, containing 261 sacks U.S. No. 2 red potatoes 
at $2.50 per sack, and 41 sacks Size B red potatoes at $1.25 per 
sack, f.o.b. shipping point, for a total price of $703.75. 


4. On June 24, 1951, complainant shipped from Altus, Okla- 
homa, to respondent at Memphis, Tennessee, the potatoes de- 
scribed in Finding of Fact 3 in a truck sent by the respondent and 
operated by one John LaVelle. 

5. Upon arrival of the shipment at destination, respondent ac- 
cepted the potatoes and thereafter, in a telephone conversation 
during which he ordered an additional truckload of potatoes from 
complainant, respondent requested an allowance of $5 on 10 sacks 
of the potatoes which showed some decay. Complainant granted 
the allowance and drafted respondent for the adjusted purchase 
price of $698.75. The draft was not honored and complainant 
drafted respondent a second time. This draft also was not honored 
by the bank. 

6. Respondent has never paid complainant any part of the ad- 
justed purchase price for the potatoes and there is due and owing 
to complainant from respondent the sum of $698.75. 


7. The formal complaint was filed on December 20, 1951, which 
was within nine months from the time the alleged cause of action 


herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a. 
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waiver of oral hearing, as provided in the rules of practice (7 CFR 
47.8(c)). 


It is concluded that respondent’s failure to pay the adjusted 
purchase price for the truckload of potatoes delivered to it by 
complainant was in violation of section 2 of the act and complain- 
ant should be awarded reparation in the amount of $698.75, with 
interest. The facts and circumstances should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $698.75, plus interest at the 
rate of 5 percent per annum from July 1, 1951, until paid. 


The facts and circumstances as set forth herein shall be pub- 
lished. ; 


Copies hereof shall be served upon the parties. 


(No. 3100) 


JOHN JACOBS FARMS v. RAGO PRODUCE COMPANY, INC. PACA Doc. 
No. 5688. Decided March 4, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay any part of the 
purchase price for a shipment of lettuce sold to and accepted by it, and 
later filed an amended complaint showing a partial payment, and respond- 
ent failed to file an answer to the complaint or the amended complaint, 
it is held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaints and a waiver of oral 
hearing, and its failure to pay the purchase price for the lettuce is a 
violation of section 2 of the act for which reparation should be awarded 
complainant. 


Messrs, Jennings, Strouss, Salmon & Trask, of Phoenix, Arizona, for com- 
plainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C 499a et seq.), was 
instituted by formal complaint filed on July 9, 1951, in which com- 
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plainant alleges failure on the part of respondent to pay any part 
of the purchase price for a shipment of lettuce sold and delivered 
to respondent in May 1951. On December 5, 1951, complainant 
filed an amended complaint to show payment by respondent of 
$100 on the purchase price of the lettuce, thereby reducing the 
amount of complainant’s claim to $834. 


Copies of the complaint and the amended complaint, together 
with a copy of the report of investigation, were served by regis- 
tered mail upon respondent on January 8, 1952. A copy of the 
report of investigation was served in like manner upon complain- 
ant’s attorneys on December 13, 1951. 


At the time of the service of the complaint and amended com- 
plaint upon respondent, it was notified in writing that an answer 
should be filed within 20 days from the recepit of such notice, 
and that failure to answer would constitute an admission of the 
allegations of the complaint and would be deemed a waiver of oral 
hearing. Notwithstanding such notice, respondent failed to file 
an answer to the complaint and the issuance of an order, there- 
fore, is authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, John Jacobs, doing business 
as John Jacobs Farms, whose address is P. O. Box 430, Phoenix, 
Arizona. 


Respondent, Rago Produce Company, Inc., is a corporation 
whose address is P. O. Box 1218, Santa Fe, New Mexico. At the 
time of this transaction, respondent was duly licensed under 
the act. 


3. On or about May 1, 1951, in the course of interstate com- 
merce, complainant sold to respondent a truckload of lettuce, con- 
sisting of 100 crates, 4 dozen size, and 75 crates, 5 dozen size, 
Snow Cap lettuce at an agreed price of $5.50 per crate for the 4 
dozen size and $5 per crate for the 5 dozen size, f.o.b. Mobesf, 
Arizona, plus block ice in the sum of $9, or a total price of $934. 


4. On May 1, 1951, complainant shipped in interstate com- 
merce via truck, the lettuce described in Finding of Fact 3 from 
Mobest, Arizona, to respondent at Santa Fe, New Mexico. 


5. Upon arrival at destination, respondent accepted the lettuce 
in compliance with the contract, but failed to pay the purchase 
price therefor. Subsequently, respondent made a payment of $100, 
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thereby reducing the amount due complainant from respondent 
to $834, which amount is still unpaid. 


6. The original complaint was filed on July 9, 1951, and an 
amended complaint was filed on December 5, 1951, which was 
within nine months from the times the alleged cause of action 
herein accrued. 


CONCLUSIONS 


Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 

It is concluded that respondent’s failure to promptly pay the 
purchase price for the shipment of lettuce delivered to it by com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $834, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $834, plus interest at the rate 
of 5 percent per annum from June 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3101) 


FLAAT FARM PRODUCE, INC. v. CARL NIBECK. PACA Doc. No. 
5693. Decided March 10, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and shipped to respondent a carload 
of potatoes and that the latter accepted the potatoes but failed to pay 
the agreed purchase price, and respondent failed to file an answer to 
the complaint, held, that respondent’s failure to file an answer consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, and his failure to pay the full purchase price promptly 
is a violation of the act for which reparation should be awarded com- 
plainant. 
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Flaat Farm Produce, Inc., of Grand Fork, North Dakota, complainant, pro 
se. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, on July 17, 1951. Formal complaint 
was received January 15, 1952. Complainant alleges that in April 
1951, it sold and shipped to respondent a carload of potatoes, but 
that respondent has failed to pay any part of the purchase price. 

A copy of the report of investigation made by the Regulatory 
Division was served upon complainant on January 19, 1952. On 
the same date, a copy of the report of investigation and a copy of 
the formal complaint were served upon respondent. 

At the time of service of the formal] complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant Flaat Farm Produce, Inc., is a corporation 
whose address is P. O. Box 111, Grand Forks, North Dakota. 


2. Respondent Carl Nibeck is an individual whose address is 
Marengo, Iowa. At the time of the transaction complained of 
herein, respondent was licensed under the act. 


3. On or about April 6, 1951, in the course of interstate com- 
merce, complainant contracted to sell respondent one carload of 
North Dakota Red River Valley Blue Tag certified seed potatoes, 
consisting of 300 sacks of Cobblers and 200 sacks of Red Pontiacs, 
at $1.95 per sack f.o.b. or a total price of $975. Respondent re- 
quested that the potatoes be shipped to respondent at North Eng- 
lish, Iowa. 

4. On or about April 10, potatoes conforming with the terms 
of the contract were shipped in car FGE 34229 from Hoople, North 
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Dakota. This carload was diverted en route by complainant to 
respondent at North English, Iowa. 

5. Upon arrival of the carload at North English, respondent re- 
ceived and accepted the potatoes but has not paid the purchase 
price of $975, or any part thereof. 

6. Informal complaint was filed July 17, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the 
facts alleged in the complaint as provided in the rules of prac- 
tice (7 CFR 47.8(c)). 

The facts thus admitted are that in April 1951, complainant con- 
tracted to sell respondent 500 sacks of potatoes for $975; that 
potatoes which conformed with the terms of the contract were 
shipped by complainant, in interstate commerce; that respondent 
accepted the potatoes upon arrival; and that respondent has not 
paid to complainant im agreed purchase price of $975, or any 
part thereof. 

Respondent’s failure to make full payment promptly to com- 
plainant is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $975, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $975, with interest thereon at 
the rate of 5 percent per annum from May 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 
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(No. 3102) 


In re SCOBLICK BROTHERS, INC. PACA Doc. No. 5638. Decided 
March 12, 1952. 


Licenses—Denial of Application for License to 

Engage in Business of Commission Merchant, Dealer, 

or Broker—Failure to Accept Produce—Engaging in 
Business without Valid License 


Where in a disciplinary proceeding respondent was charged with failure to 
pay for produce purchased, ‘failure to accept produce purchased, and 
engaging in business without a valid license in violation of the act and 
a permanent injunction issued against respondent by the District Court 
of the United States for the Middle District of Pennsylvania, which 
charges were admitted, it is held, that the nature and number of these 
practices demonstrate that respondent is unfit to engage in the business 
of a commission merchant, dealer, or broker, and its application for a 
license should be denied and the facts should be published. 


Mr. Frederick W. Woodley, of Washington, D. C., for complainant. Scoblick 
Brothers, Inc., of Archbald, Pennsylvania, respondent, pro se. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
by a complaint filed on November 6, 1951, by T. C. Curry, Chief, 
Regulatory Division, Fruit and Vegetable Branch, Production and 
Marketing Administration, United States Department of Agri- 
culture. In the complaint it was alleged that the respondent had 
applied on October 19, 1951, for a license under the act to engage, 
for one year, in the business of handling fresh and frozen fruits 
and vegetables in interstate and foreign commerce as a commis- 
sion merchant, dealer, or broker. The complaint further alleged 
that the respondent was not entitled to such a license because of 
past actions of the character prohibited by the act. Respondent 
did not answer but requested a hearing. On December 17, 1951, 
within 60 days from the date of the filing of the application, an 
oral hearing, to permit respondent to show cause why the license 
should not be refused, was held in Room 417-W Administration 
Building, United States Department of Agriculture, Washington, 
D. C. Respondent was not represented by counsel but one of the 
officials of Scoblick Brothers, Inc., respondent in this proceeding, : 
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appeared and admitted all the allegations in the complaint were 
true. Two exhibits were introduced in evidence by the complain- 
ant. Complainant filed proposed findings of fact, conclusions and 
order and a supporting brief. Thereafter, Hearing Examiner Will 
Rogers issued a report recommending that the application for a 
license be denied. The respondent did not file exceptions to the 
report. 


FINDINGS OF FACT 


1. Respondent Scoblick Brothers, Inc., is a corporation whose 
address is 144 South Main Street, Archbald, Pennsylvania. Re- 
spondent was incorporated in June 1947. Its officers are Frank J. 
Scoblick, 242 Bridge Street, Jessup, Pennsylvania, president; 
James P, Scoblick, 524 Main Street, Archbald, Pennsylvania, vice 
president; and Anthony J. Scoblick, 42 Wyoming Avenue, Carbon- 
dale, Pennsylvania, treasurer. Each officer holds one-third of the 
stock of the corporation. The only license issued to respondent 
was No. 122711 dated July 22, 1949, which terminated one year 
later. 


2. The predecessor of respondent was Scoblick Brothers, a 


partnership composed of the same persons who are now the officers 
of respondent. This partnership was licensed from April 24, 1941, 
to April 24, 1943, and from December 12, 1944, until the auto- 
matic suspension of its license on August 29, 1947, for the failure 
to pay the award in PACA Docket No. 4733 (Findings of Fact 
No. 3(a)). 


8. (a) In Brown & Evans v. Scoblick Brothers, PACA Docket 
No. 4733, 6 A.D. 702, decided July 24, 1947, it was held that the 
failure of Scoblick Brothers, the partnership, to pay promptly the 
balance of the purchase price for 19 carloads of apples purchased 
on June 22, 1946, from Brown & Evans, Martinsburg, West Vir- 
ginia, and received by Scoblick Brothers during October and No- 
vember, 1946, was in violation of section 2 of the act. Reparation 
was awarded to Brown & Evans against Scoblick Brothers in the 
amount of $7,940.08, with interest at 5 percent per annum from 
March 1, 1947. 


(b) In Brown & Evans v. Scoblick Brothers, PACA Docket 
No. 4895, 7 A.D. 394, decided May 3, 1948, it was held that the 
failure of Scoblick Brothers to accept and pay for apples purchased 
from Brown & Evans on June 22, 1946, and tendered during 
September, October and November, 1946, was in violation of sec- 
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tion 2 of the act. Reparation was awarded to Brown & Evans 
against Scoblick Brothers in the amount of $33,568.40 with in- 
terest at 5 percent per annum from December 1, 1946. 


(c) On the two awards set forth in the preceding paragraphs 
(a) and (b), Scoblick Brothers paid $6,000, leaving a balance due 
Brown & Evans of $35,508.48. 


4. In Lloyd Hackett v. Scoblick Brothers, PACA Docket No. 
4864, 7 A.D. 149, decided February 5, 1948, it was held that the 
failure of Scoblick Brothers, the partnership, to pay promptly the 
balance of the purchase price of five truckloads of apples pur- 
chased from Lloyd Hackett of Hampton Orchards, Hampton, New 
Jersey, and received during September and October, 1946, was in 
violation of section 2 of the act. Reparation was awarded to Lloyd 
Hackett against Scoblick Brothers in the amount of $3,293.38 with 
interest at 5 percent per annum from November 1, 1946. During 
December 1948, Scoblick paid $1,000 to Hackett but has failed and 
refused to pay the balance of $2,293.38. 


5. On January 6, 1949, the District Court of the United States 
for the Middle District of Pennsylvania (United States of America 
v. Scoblick Brothers, Inc., No. 3175 Civil) ordered that Scoblick 
Brothers, Inc., its officers, agents, employees, associates, servants 
and assigns and each of them, or either or any of them, be per- 
manently enjoined from engaging in or operating the business of 
a dealer, broker, or commission merchant in perishable agricul- 
tural commodities in interstate commerce within the meaning of 
such terms as they are defined in the Perishable Agricultural Com- 
modities Act, 1930, without a license that is valid and effective 
under said act. 


6. During the fall of the year 1949, Scoblick Brothers, Inc., 
purchased from Robert L. Crimbring, Canton, Pennsylvania, ap- 
proximately 2,470 boxes of apples for the agreed purchase price 
of $1,103.80. Scoblick Brothers, Inc., received the apples as being 
in accordance with the contract and paid $400 on account. Scoblick 
Brothers, Inc., failed to pay the balance of $703.80. 

7. During October 1950, Scoblick Brothers, Inc., purchased 
two lots of peaches from Wilson Cold Storage Company, Wilson, 
New York. The first lot, consisting of 564 bushels, was purchased 
on or about October 11, 1950, at the agreed net purchase price of 
$789.60. The second lot, consisting of 239 bushels, was purchased 
on or about October 12, 1950, at the agreed net purchase price of . 
$311.80. Scoblick Brothers, Inc., received the two lots of peaches 
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in accordance with the contract and paid $100 on account in May 
1951, but failed to pay the balance of $1,001.40. At the time of 
these two purchases of peaches, Scoblick Brothers, Inc., was not 
licensed under the act. 


CONCLUSIONS 


Section 4(d) of the act provides as follows: 
“If after the hearing the Secretary finds that the applicant 1s 
unfit to engage in the business of a commission merchant, 
dealer, or broker by reason of having prior to the date of the 
application engaged in any practice of the character pro- 
hibited by this act . . . the Secretary shall refuse to issue a 
license to the applicant.” 


At the hearing, James P. Scoblick appeared and admitted that 
the allegations in the complaint were true. Hence, the only ques- 
tions for determination are (1) whether the facts admitted con- 
stitute practices of the character prohibited by the act and (2) 
whether, by reason of these practices, respondent is unfit to en- 
gage in the business of a commission merchant, dealer, or broker. 

The purpose of the. Perishable Agricultural Commodities Act is 
to suppress unfair and fraudulent practices in the marketing of 
fresh fruits and vegetables. Section 2 of the act makes it unlaw- 
ful for a dealer to reject perishable agricultural commodities 
without reasonable cause or to fail or refuse to make full payment 
promptly in respect of any transaction in any such commodity to 
the person with whom such transaction is had. Section 3 of the 
act prohibits any person from engaging in business under the 
act without a valid license. Respondent and its officers have en- 
gaged in all these prohibited practices. They owe almost $40,000 
in connection with purchases of produce made between 1946 and 
1950. Respondent was not licensed under the act at the time of the 
purchases mentioned in Finding of Fact 7. Not only was this in 
violation of section 3 of the act but it was in violation of the per- 
manent injunction issued by the District Court of the United 
States for the Middle District of Pennsylvania mentioned in Find- 
ing of Fact 5. . 


The final question is whether these past practices render respon- 
dent unfit to engage in the business of a commission merchant, 
dealer, or broker. In justification of respondent’s position, James 
P. Scoblick testified at the hearing that respondent has been in 
financial] difficulty for the past five years due to unfortunate busi- 
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ness circumstances and as a result it has a number of creditors. 
He stated further that respondent could have gone into bank- 
ruptcy, but that it prefers to pay its obligations and believes it 
can do so if allowed to continue in business. 

The desire of respondent to pay the amounts due, while laud- 
able, is not pertinent to the question of its fitness. Also, the failure 
to pay for produce purchased is not less a violation of the act 
because it was due to financial difficulty. Respondent and its offi- 
cers should have known even at the time of the purchases that 
they would be unable to pay in full. On several occasions, respon- 
dent and its officers gave checks in payment which were pro- 
tested for insufficient funds. The number of instances in which 
respondent and its officers failed to pay for produce purchased is 
sufficient to demonstrate that respondent is unfit to engage in 
business under the act. 

But this is not simply a case of failure to pay for produce pur- 
chased. In complete and wilful disregard of the law, respondent 
has engaged in business subject to the act without a valid license. 
After the license of the partnership was suspended on August 29, 
1947, the former partners continued operation as respondent cor- 
poration, knowing full well that respondent was not licensed and 
that a license was required. To stop this illegal operation, the 
United States District Court for the Middle District of Pennsyl- 
vania granted the permanent injunction. But even this injunction 
was not a deterrent to respondent. In October 1950, respondent 
again engaged in business subject to the act without a valid li- 
cense. Persons who have so repeatedly and flagrantly violated the 
law are not sufficiently responsible and fit to engage in the busi- 
ness of a commission merchant, dealer, or broker under the act. 

It is concluded that respondent and its officers have engaged in 
practices of the character prohibited by the act. The nature and 
number of these practices demonstrate that respondent is unfit 
to engage in the business of a commission merchant, dealer, or 
broker. Respondent’s application for a license should be denied and 
the facts should be published. 


ORDER 
Respondent’s application for license is denied. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
A copy hereof shall be served upon the respondent by registered 


mail. 
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(No. 3103) 


EDGAR KLEINHANS COMPANY v. LATIMPEX INDUSTRIES, INC. PACA 
Doc. No. 5689. Decided March 7, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged failure of respondent to pay the purchase price 
for a shipment of grapefruit sold to the latter and accepted by it, and 
where respondent failed to file an answer to the complaint, it is held, that 
respondent’s failure to file an answer constitutes an admission of the 
facts alleged in the complaint and a waiver of oral hearing, and its 
failure to pay the purchase price for the grapefruit is a violation of 
section 2 of the act for which reparation should be awarded complainant. 


Mr. Abraham Elkins of New York, New York, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by formal complaint filed November 27, 1951, in which 
complainant alleges failure on the part of respondent to pay the 
purchase price for a shipment of grapefruit sold to respondent 
in June 1951. A copy of the formal complaint, together with a 
copy of the report of investigation made by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, was served upon respondent 
by registered mail on January 11, 1952. On the same date, and 
also by registered mail, a copy of the report of investigation was 
served upon complainant’s attorney. ; 


At the time of the service of the formal complaint upon respon- 
dent, it was notified in writing that an answer to the complaint 
should be filed within 20 days from the receipt of such notice, and 
that failure to answer would constitute an admission of the allega- 
tions of the complaint and would be deemed a waiver of oral hear- 
ing. Notwithstanding such notice, respondent failed to file an 
answer and the issuance of an order, therefore, is authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Anna Kleinhans, 
Paul James Doran, and Barton Salmon, doing business as Edgar 
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Kleinhans Company, whose address is 217 West Street, Borough 
of Manhattan, New York City, New York. 


2. Respondent, Latimpex Industries, Inc., is a corporation 
whose address is 62 William Street, Borough of Manhattan, New 
York City, New York. At the time of this transaction, respondent 
was licensed under the act. 


3. On or about June 7, 1951, in the course of foreign com- 
merce, complainant sold to respondent 300 cases of seedless grape- 
fruit, sizes 70/80, at the agreed price of $3.50 per case, F.A.S. 
New Orleans, Louisiana, for a total of $1,050, plus $6.20 for a 
telephone call from New York to New Orleans in placing the 
order, or a total agreed price of $1,056.20. The grapefruit was to 
be shipped on June 12, 1951, to respondent’s customer in Mara- 
caibo, Venezuela. 


4. The grapefruit was federally inspected on June 12, 1951, 
and the report thereof shows sizes 64 and 70 were noted and the 
fruit had an average of less than 1 percent decay. On June 11, 
1951, the Louisiana Department of Agriculture and Immigration 
inspected the shipment of grapefruit and reported it to be free 
from injurious insect pests and plant diseases. 


5. The grapefruit was shipped on June 12, 1951, aboard) the 
SS Alcoa Polaris from New Orleans, Louisiana, to respondent’s 
consignee, Gonzalo Parra—G.P. 2827—Maracaibo, Venezuela. 


6. At the time of delivery of the grapefruit to the steamer SS 
Alcoa Polaris, respondent knew or was informed that the ship- 
ment contained sizes 64/70 instead of 70/80 and respondent ac- 
cepted the fruit, but made no objections as to sizes. 


7. Respondent has failed and refused to pay complainant the 
agreed invoice for the grapefruit and there is now due and owing 
to complainant from respondent the sum of $1,056.20. 


8. Formal complaint was filed November 27, 1951, which was 
within 9 months after the cause of action herein alleged accrued. 


CONCLUSIONS 
Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 
CFR 47.8(c)). 
It is concluded that respondent’s failure to pay the purchase 
price for the shipment of grapefruit purchased and accepted by 
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it from complainant is a violation of section 2 of the act and com- 
plainant should be awarded reparation in the amount of the un- 
paid purchase price, with interest. The facts and circumstances 
should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,056.20, with interest at the 
rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3104) 


MANNY COHEN COMPANY v. FELIX RHYMES, INC. PACA Doc. No. 
5319. Decided March 24, 1952. 


Denial of Motion to Dismiss 


Where at the hearing complainant introduced certain deposition evidence 
and rested subject to the right to call witnesses by way of rebuttal, and 
respondent moved that the complaint be dismissed upon the ground that 
the evidence presented up to that point failed to sustain the allegations 
of the complaint, which motion was denied by the Presiding Officer, 
whereupon both parties proceeded with the submission of additional 
evidence, and respondent did not object to the additional evidence offered 
by complainant on the ground that it included new matter not in rebuttal, 
held, all of the evidence introduced should be considered in reaching a 
decision. : 


Contract of Purchase and Sale—Purchase Price 
Equivalent to Reasonable Value of Produce 


Where the terms of sale are complete except for an agreement fixing the 
price, the law implies a price equivalent to the reasonable value of the 
goods. 


Evidence—Failure to Establish Agreement as to 
Purchase Price—Failure to Establish Reasonable 
Value of Produce 


Where the evidence shows the parties entered into a contract for the sale 
by complainant to respondent of 11 carloads of bananas without a definite 
agreement as to price, and where the bananas were received by respond- 
ent and certain amounts were remitted to complainant by respondent 
in connection therewith, held, that because complainant failed to show 
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the reasonable market value of the bananas delivered complainant failed 
to prove that it sustained any damages as to the 11 carloads of bananas. 


Mr. David Siskind, of New York, New York, for complainant. Messrs. Aaron 
Fellman and John A. Duncan, of Detroit, Michigan, for respondent. 
Mr. Robert L. Kealy, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
in which complainant seeks to recover the alleged unpaid balance 
of the purchase price of 17 carloads of Santa Marta bananas ship- 
ped to respondent in August, September, and October of 1949. 
Complainant alleges that respondent has paid only $12,482.67 of 
the $21,353.35 purchase price of the bananas, leaving $8,870.68 
due and unpaid. Informal complaint was received by the Regula- 
tory Division on October 26, 1949, and formal complaint was filed 
on March 17, 1950. 

A copy of the formal complaint was served upon respondent by 
registered mail on March 31, 1950, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch. A copy of this report was likewise served 
upon complainant on March 30, 1950. 

Respondent filed an answer on April 17, 1950, in which it admits 
the purchase and delivery of the 17 carloads of bananas described 
in the complaint, but disputes the purchase price claimed by com- 
plainant for 11 of the carloads, disputes the weight of the bananas 
claimed by complainant with respect to 4 of the carloads, and con- 
tends that the purchase price of 2 of the carloads was reduced by 
allowances granted by complainant. Respondent’s position under 
these defenses is that the full purchase price of the 17 carloads has 
been paid, and that consequently it is not liable for the $8,870.68 
claimed by complainant. Respondent requested an oral hearing. 

Oral hearing was held at Detroit, Michigan, on August 16 and 
17, 1951. Both parties were represented by counsel. Complainant 
placed in evidence the deposition of Joseph Cohen, taken upon its 
application, and presented the oral testimony of Manny Cohen. 
Felix Rhymes, Malin L. Elkins, and George H. Kelly testified on 
behalf of respondent. Briefs were filed by both parties. 

Subsequent to the date of the hearing, respondent issued its 
check to complainant for $735.12 in full payment of complainant’s 
claims as set forth in the Fourth and Fifth causes of action con- 
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tained in the formal complaint. Complainant accepted the check, 
and payment was made thereon. Consequently, there is no issue 
before us with respect to these claims, and we will omit findings 
and further discussion with respect thereto. 


FINDINGS OF FACT 


1. Complainant, Manny Cohen Company, is a partnership com- 
posed of Manny Cohen and Dorothy Cohen whose address is Post 
Office Box 3620, Miami, Florida. 


2. Respondent, Felix Rhymes, Inc., is a corporation whose ad- 
dress is Detroit Union Produce Terminal, Detroit, Michigan. At 
the time of the transactions involved in this proceeding, respon- 
dent was licensed under the act. 


3. On or about August 2, 1949, complainant diverted to re- 
spondent at Detroit, Michigan, the following described carloads 
of Santa Marta bananas shipped on or about August 1, 1949, from 
Miami, Florida: 

Car Number Weight of Bananas 
PFE 64762 24,280 Ibs. 


FGE 32256 21,780 lbs. 
FGE 19452 23,180 Ibs. 


4. On or about August 5, 1949, in the course of interstate 
commerce, an oral contract was entered into between complainant 
and respondent at Detroit, Michigan, whereunder complainant 
sold and respondent purchased the bananas loaded in cars PFE 
64762, FGE 32256, and FGE 19452. This contract did not contain 
a definite provision concerning the price to be paid to complainant 
by respondent for the bananas. 


5. On or about August 5, 1949, in the course of interstate com- 
merce, an oral contract was entered into between complainant and 
respondent at Detroit, Michigan, whereunder complainant sold 
and respondent purchased four carloads of Santa Marta bananas 
to be shipped from Miami, Florida, on or about August 7, 1949. 
This contract did not contain a definite provision concerning the 
price to be paid to complainant by respondent for the bananas. 


6. On or about August 8, 1949, in performance of the contract 
described in Finding No. 5, complainant diverted to respondent 
the following described carloads of Santa Marta bananas which 
had been shipped from Miami, Florida, on or about August 7, 
1949: 
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Car Number Weight of Bananas 
URT 37137 25,880 Ibs. 
MDT 4993 26,480 Ibs. 
FGE 52777 25,880 Ibs. 
ART 26142 25,380 Ibs. 


7. On or about August 9, 1949, in the course of interstate com- 
merce, an oral contract was entered into between complainant 
and respondent at Chicago, Illinois, whereunder complainant sold 
and respondent purchased four carloads of Santa Marta bananas 
which had been shipped from Miami, Florida, on or about August 
7, 1949. This contract did not contain a definite provision concern- 
ing the price to be paid to complainant by respondent for the 
bananas. 

8. On or about August 9, 1949, in performance of the contract 
described in Finding No. 7, complainant diverted to respondent 
the following described carloads of Santa Marta bananas which 
had been shipped from Miami, Florida, on or about August 7, 1949: 


Car Number Weight of Bananas 
PFE 6507 22,180 Ibs. 
PFE 94316 25,780 Ibs. 
PFE 68427 25,780 Ibs. 
ART 26041 27,080 Ibs. 


9. Respondent received the bananas shipped in cars PFE 
64762, FGE 32256, FGE 19452, URT 37137, MDT 4993, FGE 
52777, ART 26142, PFE 6507, PFE 94316, PFE 68427, and ART 
26041. On or about August 24, 1949, respondent paid complainant 
4 cents per pound for the bananas shipped in cars PFE 64762, 
FGE 32256, and FGE 19452 and 1 cent per pound for the bananas 
shipped in cars URT 37137, MDT 4993, FGE 52777, ART 26142, 
PFE 6507, PFE 94316, PFE 68427, and ART 26041, a total of 
$4,814 for the 11 carloads. 

10. On or about October 5, 1949, in the course of interstate 
commerce, an oral contract was entered into between complainant 
and respondent whereunder complainant sold and respondent pur- 
chased two carloads of Santa Marta bananas at $6 per cwt., f.o.b. 
Miami, Florida, acceptance final, plus messenger fees. On or about 
the same date, in performance of the contract, complainant ship- 
ped the following described carloads of Santa Marta bananas to 


respondent: 

Car Number Weight of Bananas Price Messenger Fee Total 
FGE 50652 23,180 Ibs, $1,390.80 $25.00 $1,415.80 
CX 50118 23,680 Ibs. $1,420.80 $25.00 $1,445.80 





$2,861.60 ~ 
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11. Respondent received the bananas shipped in cars FGE 
50652 and CX 50118 and paid complainant $2,153.30 therefor. 


12. Formal complaint was filed on March 17, 1950, which was 
within 9 months after the accrual of the alleged causes of action. 


CONCLUSIONS 


At the hearing of this matter counsel for complainant, after the 
admission in evidence of the deposition of Joseph Cohen, taken 
on complainant’s application, and of certain documents offered 
by complainant and identified by Joseph Cohen in his deposition, 
rested subject to the right to call by way of rebuttal such other 
witnesses as he might see fit. Thereupon counsel for respondent 
moved that the complaint be dismissed on the ground that the evi- 
dence presented by complainant up to this point failed to sustain 
the allegations of the complaint. This motion was denied and coun- 
sel for respondent proceeded with the defense. Thereafter counsel 
for complainant called Manny Cohen who testified to the matters 
complained of. Counsel for respondent made no objections to the 
testimony of Manny Cohen on the ground that the testimony in- 
cluded new matters of proof which were not in rebuttal. They 
contend in their brief, however, that it was error to deny their 
motion to dismiss and that such motion must now be granted be- 
cause new matters were presented by Manny Cohen which cannot 
be considered in passing on the motion. They do not identify the 
matters in his testimony which they consider new. 


The rules of practice under the act (7 CFR 47), at part 47.15 
(e), provide in part as follows: “The complainant shall proceed 
first at the hearing. . .” To the extent that complainant departed 
from this rule, respondent had the right to object to new matters 
of proof introduced by complainant under the guise of rebuttal. 
Since counsel for respondent did not object at the hearing to mat- 
ters which they considered not in rebuttal and have not identified 
such matters, and furthermore had the opportunity at the hearing 
to recall witnesses for respondent to rebut Manny Cohen’s testi- 
mony, all of his testimony is considered in deciding this contro- 
versy. If counsel for respondent had made their motion for 
dismissal and rested, this controversy of necessity would be de- 
cided on the basis of the evidence in the record at the point when 
the motion was made. Since counsel elected to proceed with the 
defense, the entire record made is considered. The purpose of a 
hearing in a reparation proceeding is to afford all interested par- 
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ties an opportunity to testify under oath and to cross-examine 
opposing witnesses to the end that the truth may be disclosed. It 
is concluded that the hearing of this matter satisfied that purpose. 

We proceed next to the dispute concerning the contract of sale 
which involves the bananas shipped in cars FGE 50652 and CX 
50118 on or about October 5, 1949. Felix Rhymes, respondent’s pres- 
ident, after admitting that the contract price of these carloads was 
$6 per cwt., testified that allowances amounting to $1.50 per cwt. 
were granted to respondent. He could not remember who granted 
the allowances or when they were granted. He said merely that if 
respondent paid $4.50 per cwt. for these bananas the allowances 
must have been granted. No other evidence that the claimed allow- 
ances were granted was adduced by respondent. Manny Cohen 
and Joseph Cohen, a partner and employee of complainant, respec- 
tively, testified that they did not grant respondent the claimed 
allowances and that no one else granted such allowances on behalf 
of complainant. Respondent had the burden of presenting proof 
that the allowances were granted. We conclude that it has failed 
to sustain this burden and that it is liable to complainant for the 
unpaid balance of the purchase price under this contract which 
amounts to $708.30. 

We turn now to the remaining three contracts of sale made in 
the early part of August 1949. A single issue of fact is presented 
in connection with these contracts. Complainant contends that the 
contracts provided for a definite purchase price. Respondent 
denies this contention. 

Both parties presented considerable evidence concerning their 
negotiations and transactions prior to August 1949, particularly 
those which took place in July 1949. This evidence is not helpful 
because it is as contradictory as the evidence concerning the terms 
of the three contracts we are now considering and because it does 
not establish that the terms of the three contracts were agreed 
upon in the course of such negotiations. Indeed, the account by 
both parties of the formation of the three contracts does not 
indicate that a prior agreement or course of dealing was relied 
upon by either party to any great extent. 

The evidence adduced shows that the contract involving cars 
PFE 64762, FGE 32256, and FGE 19452 diverted to respondent 
on August 2, 1949, was made in person by Manny Cohen and Felix 
Rhymes at the latter’s office in Detroit, Michigan, on August 5, 
1949. Respondent had been offered these carloads at a definite 
price on August 1 or 2, 1949, and had refused to purchase them. 
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Without the existence of any contract complainant nevertheless 
diverted the carloads to respondent and sent respondent the fol- 
lowing telegram: 

AUGUST 21949 316PM 


' AFTER TALKING WITH YOU THIS MORNING DIVER- 
TED YOU THREE CARS PFE 64762 WITH 618 STEMS 
24280 LBS FGE 19452 WITH 572 STEMS 23180 LBS FGE 
32256 WITH 542 STEMS 21780 LBS THEN SAMMY 
CALLED AND TOLD ME NOT TO SHIP. FELIX, HAVE 
NO OTHER PLACE TO GO WITH FRUIT AND NEED 
HELP RATHER BADLY ON THESE CARS SO ASKING 
YOU TO ALLOW THEM ENTER YOUR HOUSE AND 
MANNY WILL BE IN TO SEE YOU WEDNESDAY OR 
THURSDAY. TRIED REACH YOU ON PHONE WITHOUT 
SUCCESS THEREFORE SENDING THIS MESSAGE 


MANNY COHEN CO. JOE 


Manny Cohen and Felix Rhymes are not in agreement as to 
what took place at the conference they had at respondent’s office 
on August 5, 1949. According to Manny Cohen a purchase price 
of 41% cents a pound, f.o.b. Miami, Florida, for the bananas ship- 
ped in cars PFE 64762, FGE 32256, and FGE 19452 was agreed 
upon provided, however, if complainant sold any bananas from 
the boat from which these bananas were derived at a lower price, 
respondent was to pay this lower price. Felix Rhymes denied that 
a definite price for the three carloads was agreed upon. It was 
agreed, according to him, that respondent was to pay the charges 
for transportation, resell the bananas at the best prices obtain- 
able and thereafter pay complainant a fair and reasonable price 
therefor. 

Manny Cohen testified that at the same conference respondent 
purchased four carloads of bananas which were to come from a 
boat expected to arrive at Miami, Florida, on August 7, 1949. The 
agreed price for the four carloads, according to Manny Cohen, was 
41% cents a pound provided, however, if complainant sold any 
bananas from the boat at a lower price, respondent was to pay 
this lower price. Felix Rhymes claimed that the four carloads were 
sold under terms identical with the terms which he testified were 
agreed upon with respect to the three carloads diverted on August 
2, 1949. 

On or about August 9, 1949, Manny Cohen and Felix Rhymes 
met in Chicago, Illinois. Manny Cohen testified that at this meet- 
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ing respondent purchased four more carloads of bananas from the 
boat which had arrived at Miami, Florida, on or about August 
7, 1949, under the same terms of sale which he testified were 
agreed to at Detroit, Michigan, on August 5, 1949, in connection 
with the seven carloads purchased at that time. Felix RhymeS 
stated that these four carloads were purchased on the same terms 
upon which he claimed he bought the seven carloads at Detroit. 

The evidence shows that on the dates when the 11 carloads were 
diverted complainant telegraphed respondent car numbers, num- 
bers of stems and weight of bananas in the shipments, and also 
sent respondent a form of invoice of each carload. The typewritten 
information on each form consisted of the name and address of 
respondent, the date the car was shipped from Miami, a lot num- 
ber, car number, and the number of stems and the weight of Santa 
Marta bananas in the carload. No purchase price or other terms 
of sale were shown. Complainant sent respondent a second form 
of invoice of each of the 11 carloads. The typewritten information 
on each of these forms consisted of the name and address of re- 
spondent, the date the car was shipped from Miami, a lot number, 
car number, the number of stems and the weight of Santa Marta 
bananas in the carload, a purchase price of $4.50 per cwt. f.o.b. 
Miami, Florida, and the total price of the carload. Complainant 
did not fix the date or dates on which these invoices showing prices 
were sent, but did not dispute the testimony of Felix Rhymes that 
he received these invoices 2 or 3 weeks after the carloads were 
shipped. Felix Rhymes stated that he marked these invoices void 
and returned them to complainant. 

The principal difficulty confronting complainant in its attempt 
to satisfy the burden of presenting proof that a contract price of 
$4.50 per cwt., f.o.b. Miami, Florida, was agreed upon, is its issu- 
ance of forms of invoice failing to show this price by itself, or 
this price subject to a reduction if bananas were sold at a lower 
price to other buyers, or any price at or about the time the 11 
carloads were purchased by respondent. The first explanation of 
this anomaly offered by complainant appears in a letter written 
to the Regulatory Division by complainant’s attorney on or about 
October 24, 1949. In this letter it is related that Felix Rhymes, 
at the time the contracts were made, asked that invoices showing 
the price of $4.50 per cwt. not be issued immediately because he 
might later see his way clear to pay $5 per cwt. Joseph Cohen in 
his deposition assigns this same reason for the delayed issuance 
of invoices showing prices. It was at the hearing that complainant 
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for the first time explained that forms of invoices failing to show 
prices were issued at the time the carloads were purchased in 
order to furnish respondent information concerning the shipments 
and to allow respondent to pay less than $4.50 per cwt. if com- 
plainant sold any bananas from the same boat for less. Manny 
Cohen at the hearing deprived the first explanation of any per- 
suasiveness it might have by stating that he rejected a possible 
price of $5 per cwt. offered by Felix Rhymes and made a firm 
maximum price of $4.50 per cwt. The weakness of the explanation 
advanced by Manny Cohen at the hearing is that complainant, by 
telegrams sent at the time the carloads were diverted, furnished 
respondent, except for lot numbers, precisely the same informa- 
tion appearing in the forms of invoice which failed to show a 
purchase price. Moreover, this explanation fails to show why 
forms of invoice not stating a purchase price were issued for the 
second set of four carloads which were diverted to respondent on 
August 9, 1949, from the boat which arrived at Miami on August 
7, 1949. Manny Cohen admitted at the hearing that the four car- 
loads diverted on August 8, 1949, and the four carloads diverted 
on August 9, 1949, comprised the entire cargo of bananas from 
this boat. Sales from this boat were completed when respondent 
purchased the four carloads diverted on August 9 and the price 
of the bananas in these carloads was then conclusively estab- 
lished at $4.50 per cwt. under the terms of the contract claimed 
by complainant. Nevertheless, forms of invoice which do not state 
a purchase price were issued for these carloads. 


Felix Rhymes testified that about August 1, 1949, he was un- 
certain about respondent’s ability to sell bananas in the near 
‘future because of the usual summer decline of demand for this 
commodity. His refusal to purchase at a definite price the 3 car- 
loads diverted to respondent on August 2, 1949, gives support to 
his testimony on this point. If he had agreed to purchase the 11 
carloads at $4.50 per cwt., f.o.b. Miami, Florida, subject to a pos- 
sible reduction, we believe that complainant would not have failed 
to invoice the shipments on these terms at or about the time the 
contracts of sale were made. Felix Rhymes told Manny Cohen he 
thought that prices equivalent to $4.50 per cwt., f.o.b. Miami, 
Florida, would be realized by complainant on the carloads. Com- 
plainant’s subsequent issuance of invoices at this price indicated 
its willingness to accept it, but under the terms of the contracts 
respondent was not bound to agree to pay it, and the return of the 
invoices at this price marked void was a rejection of the suggested 
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price. We conclude that complainant has failed to prove that the 
contracts provided for a price of $4.50 per cwt., f.o.b. Miami, or 
that any definite price for the 11 carloads was agreed to by 
respondent. 


Having determined that no definite price was agreed upon by 
the parties, the next inquiry is what price respondent was obli- 
gated to pay to complainant. The Secretary has held that, where 
the terms of a sale are complete except for an agreement fixing 
a price, the law implies a price equivalent to the reasonable value 
of the goods. Anonymous, 5 A.D. 494. Where a price is not agreed 
upon, the reasonable value of the goods sold is considered to be 
less than the average price received from resale, as some margin 
should be allowed for losses in handling, expenses, and profits. 
Harry Finarman & Company v. H. Glick & Company, 7 A.D. 563. 
We thus have the standard by which respondent’s liability to com- 
plainant should be measured; that is, respondent is liable for the 
reasonable value of the bananas delivered. 


In attempting to apply the above standard and to determine the 
reasonable market value, we are confronted with a number of 


obstacles from an evidentiary standpoint. The first and most im- 
portant is that there is no satisfactory evidence to show the quality 
or condition of the bananas upon arrival at destination. See H.R. 
p. 101. Apparently, no inspections were made of the shipments 
upon arrival, and Rhymes’ testimony as to quality and condition 
is inconclusive, if not evasive. Complainant did not attempt to 
establish the reasonable market value of the fruit delivered, per- 
haps for the reason that complainant’s position throughout was 
to the effect that respondent was liable for the alleged contract 
price rather than for the reasonable market value of the fruit. 
Complainant did attempt to introduce in evidence an advertise- 
ment appearing in a Detroit newspaper for Thursday, August 18, 
1949, showing sales of “Golden Ripe Bananas,” by the A&P Super- 
markets at 16 cents a pound. This material was not received in evi- 
dence. We think, however, that even had the presiding officer ruled 
otherwise and permitted the receipt in evidence of the advertise- 
ment in question, it would have little probative value. This is pri- 
marily for the reason that the reported A&P price indicates a retail 
price only, rather than carload or wholesale value. In other words, 
it does not show what the A&P paid for the bananas advertised or 
might have paid for the bananas in controversy. 


The deficiencies in the record with respect to evidence of the * 











316 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 306 


reasonable market value of the goods delivered by complainant 
are not cured by the testimony of respondent’s witnesses. This 
testimony (relating specifically to respondent’s resales and remit- 
tances to complainant) is pertinent to some extent, and we give 
it the consideration which we believe it merits. This testimony is 
to the effect that respondent paid to complainant $4,814, at the 
rate of 4 cents a pound for the carloads diverted on August 2, 
1949, and at a rate of 1 cent a pound for the carloads diverted on 
August 8 and 9, 1949. The 11 carloads arrived in Detroit about 5 
or 6 days after they were shipped from Miami. It appears that 
accurate records concerning the disposition of these shipments 
were not kept. Malin Elkins, respondent’s plant manager, testified 
that he tried to keep the lots separate but was unable to do so 
because the house was flooded with bananas. Elkins testified fur- 
ther that sales tickets were made out for bananas sold but that 
the tickets did not identify the shipper from whom they came. 
According to Felix Rhymes the 3 carloads diverted on August 2, 
1949, were sold to the trade in general at higher prices than those 
received for the bananas diverted on August 8 and 9, 1949, and 
this accounted for the higher return to complainant on the 3 car- 
loads. He stated that one buyer, the C. F. Smith Company, which 
operated a large number of stores in the Detroit area, purchased 
the major portion of the 8 carloads diverted on August 8 and 9 
at 434 cents a pound cut and delivered in 35-pound boxes. Felix 
Rhymes testified further that in the early part of August shippers 
of bananas were pressing Smith to help them clear their tracks. 
Smith agreed to hold a sale of bananas and Rhymes prevailed 
upon Smith to take a considerable portion of the 8 carloads respon- 
dent received from complainant. According to an advertisement 
of the Smith Company which appeared in a Detroit newspaper on 
August 15, 1949, and which was made a part of the report of in- 
vestigation, Smith offered bananas to the public at 5 cents a pound. 
Rhymes testified that this sale of the Smith Company made it 
impossible to sell the 8 carloads to other retailers and if the 
bananas had not been sold to Smith there would have been no 
other choice but to dump them. 


George Kelly, respondent’s bookkeeper at the time the 11 car- 
loads were received, testified that he made the computation which 
were used by respondent in determining a price to pay complain- 
ant for the carloads. He said he used the actual figures of respon- 
dent’s sales of bananas during the period when the 11 carloads 
were being sold. Against proceeds received from resale he worked 
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respondent’s costs clearly applicable to the 11 carloads and aver- 
ages for overhead proven accurate by experience. Felix Rhymes 
testified that the following approximate costs per cwt. were used 
in the computations: 

Freight: $1.80, plus icing and messenger fees 

Shrinkage: $1.25 to $1.70 

Overhead: $1.50 to $1.75 

Because respondent used “approximate” figures in computing 
shrinkage and overhead costs per cwt., and in fact did not keep 
separate records on the sales made of the bananas shipped by com- 
plainant, respondent’s figures do not provide a satisfactory basis 
for determining the reasonable market value of the bananas deliv- 
ered. If we were to accept such figures, it would follow, since 
respondent remitted to complainant on the basis thereof, that 
nothing further was due complainant. Actually, we are unable to 
determine from the record what constitutes the reasonable market 
value of the bananas delivered, and conclude that complainant has 
failed to prove that it sustained any damages as to the 11 ship- 
ments in question. 

In conclusion, respondent’s failure to pay the full purchase price 
and messenger fees for the bananas in cars FGE 50652 and CX 
50118 shipped on October 5, 1949, violated section 2 of the act. 
Reparation in the amount of $708.30, plus interest, should be 
awarded complainant for the unpaid balance of the purchase 
price of these shipments. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $708.30, with interest thereon 
at the rate of 5 percent per annum from November 1, 1949, until 


paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 
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(No. 3105) 


PACA Doc. No. 4951. Decided March 24, 1952. 


Dismissal—Petition for Reconsideration 


Complainant’s petition for reconsideration dismissed where it is found that 
contentions are without merit. 
Complainant pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order dated November 27, 1950, was issued dismissing the com- 
plaint against respondent. On December 27, 1950, a petition for 
reconsideration was filed by complainant. This petition was dis- 
missed by an order dated February 20, 1952. On March 4, 1952, 
complainant filed a second petition for reconsideration. 


The petition for reconsideration now filed reiterates the conten- 
tions which were set forth in the first petition. These contentions 
were fully considered and discussed in the order of February 20, 
1952. They were at that time and are now deemed to be without 
merit. 

Complainant’s petition for reconsideration filed March 4, 1952, 
is dismissed without making prior service upon respondent. 

Copies hereof shall be served upon the parties. 


(No. 3106) 


SIMON SIEGEL Co. v. RITTER-LOWN Co. PACA Doc. No. 4949. 
Decided March 24, 1952. 


Dismissal of Petition for Reconsideration for 
Failure to Show Error in Prior Order 


Where respondent in its petition for reconsideration contended that the 
complaint should be dismissed because of variance between allegations 
in the complaint and complainant’s proof, the petition is dismissed on 
the ground that respondent’s contention was raised in the previous pro- 
ceeding and was properly found to be without merit. 


Ritter-Lown Company, of Los Angeles, California, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER DISMISSING RESPONDENT’S PETITION FOR RECONSIDERATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An order was entered February 20, 1952, awarding reparation 
to complainant against respondent in the amount of $919.70 with 
interest. On March 4, 1952, respondent filed a petition for re- 
consideration. 

In the petition respondent contends that the complaint should 
be dismissed because complainant’s evidence with respect to the 
type of celery contracted for sale to respondent is at variance with 
the allegations of the formal complaint. The same contention was 
made in the original proceeding and was deemed to be without 
merit for the reasons set forth in the order of February 20, 1952. 
(11 A.D. 232.) It is considered that this result was proper under 
the facts and circumstances. 

Respondent’s petition for reconsideration is dismissed without 
prior service upon respondent. 

The reparation awarded in the order of February 20, 1952, 
shall be paid within 30 days from the date of this order. This 
order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3107) 


GRAMLING MARKETING COMPANY v. EASTERN PRODUCE DISTRIBU- 
ToRS, INC. PACA Doc. No. 5691. Decided March 25, 1952. 


Failure to Pay Purchase Prices—Rejection without 
Reasonable Cause—Default 


Where complainant alleged failure of respondent to pay the purchase prices 
for two shipments of peaches and rejection without reasonable cause 
of two additional shipments of peaches sold and delivered to it by 
complainant, and where respondent failed to file an answer to the com- 
plaint, it is held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint and amended com- 
plaint and a waiver of oral hearing, and that its failure to pay the 
purchase prices for the commodity and its rejection without reasonable 
cause of two other shipments are in violation of section 2 of the act 
for which reparation should be awarded complainant. 


Gramling Marketing Company, of Gramling, South Carolina, complainant, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agriculutral 
Commodities Act, 1930, as amended (7 U.S.C, 499a et seq.), a 
formal complaint was filed on September 5, 1951, and an amended 
complaint was filed on October 11, 1951, in which complainant 
alleged rejection by respondent of two cars of peaches in August 
1951, and failure to pay the purchase prices for two truckloads 
of peaches shipped in July 1951. Copies of the formal complaint 
and the amended complaint, together with a copy of the report 
of investigation made by the Regulatory Division, Fruit and Vege- 
table Branch, were personally served by John J. Gardner of the 
Fruit and Vegetable Branch upon Frank Annicelli, Treasurer of 
respondent corporation, on November 19, 1951. A copy of the re- 
port of investigation was served by registered mail upon com- 
plainant on November 9, 1951. 

At the time of the service of the formal complaint and amended 
complaint upon respondent, it was notified in writing that an 
answer to the complaints should be filed within 20 days from the 
receipt of such notice, and that failure to answer would constitute 
an admission of the allegations of the complaints and would be 
deemed a waiver of oral hearing. However, respondent has not 
filed an answer and the issuance of an order is, therefore, author- 
ized without further proceeding. 


FINDINGS OF FACT 


1. Complainant, Gramling Marketing Company, is a corpora- 
tion whose address is Gramling, South Carolina. 

2. Respondent, Eastern Produce Distributors, Inc., is a corpo- 
ration whose address is 110 South Orange Street, New Haven, 
Connecticut. At the time of the transaction here involved, respon- 
dent was licensed under the act. 

8. On or about July 16, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
truckload, consisting of 407 bushels, of U. S. Fancy Elberta 
peaches, size 2 inches and up, at $4 per bushel delivered at New 
Haven, Connecticut, plus $40.70 additional trucking to Boston, 
Massachsetts, for a total price of $1,668.70. 

4. On July 16, 1951, complainant shipped from Lanford, South 
Carolina, to respondent at New Haven, Connecticut, the kind, 
quality, grade, and size of peaches called for by the contract in a 
refrigerator truck-trailer as agreed upon. The peaches arrived at 
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destination and were accepted by respondent in compliance with 
the contract, but respondent has failed and refused to pay coni- 
plainant the contract purchase price or any part thereof. 


5. On or about July 30, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent a 
truckload of U. S. No. 1 Elberta peaches, consisting of 258 bushels 
size 2 inches and up, at $2.50 per bushel, f.0.b. shipping point, and 
237 bushels size 1% inches and up, at $2 per bushel, f.o.b. ship- 
ping point, plus freight charges of $356.90, for a total price of 
$1,475.90. 


6. On July 30, 1951, complainant shipped from Gramling, 
South Carolina, to respondent at New Haven, Connecticut, the 
kind, quality, grade, and size of peaches called for by the contract 
in a refrigerator truck-trailer as agreed upon. The peaches arrived 
at destination and were accepted by respondent in compliance with 
the contract, but respondent has failed and refused to pay com- 
plainant the purchase price for the peaches or any part thereof. 


7. On or about August 2, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent two 
carloads of U.S. No. 1 Elberta peaches, consisting of 396 bushels 
size 2 inches and up, contained in car WFEX 66765, at $2 per 
bushel, f.o.b. shipping point, for a total of $792, and 396 bushels 
size 1% inches and up, contained in car FGEX 59063, at $1.75 per 
bushel, f.o.b. shipping point, for a total of $693, or a grand total 
of $1,485 for the two cars. 


8. On or about August 1, 1951, complainant shipped car 
WFEX 66765 from Greer, South Carolina, and shipped car FGEX 
59063 from Duncan, South Carolina, containing the kind, quality, 
grade, and size peaches specified in the contract, consigned to 
itself at Potomac Yards, Virginia. On August 2, 1951, complainant 
diverted both cars to respondent at New Haven, Connecticut. 


9. Complainant tendered to respondent at New Haven, Con- 
necticut, the peaches in cars WFEX 66765 and FGEX 59063 in 
compliance with the terms of the contract, but respondent failed 
and refused to accept the peaches when tendered. Complainant 
thereupon diverted both cars of peaches to Boston, Massachusetts, 
and disposed of the fruit to the best advantage for respondent’s 
account. 


10. Complainant realized net proceeds from the sale of the . 
two cars of peaches amounting to 48.64 which, when deducted ° 
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from the total purchase price for the two cars of peaches, leaves 
$1,436.36 due complainant on the two carloads of peaches. This 
amount added to $3,144.60, the unpaid purchase price for the 
two truckloads of peaches, makes a total due complainant from 
respondent of $4,580.96, 

11. The formal complaint was filed on September 5, 1951, and 
the amended complaint on October 11, 1951, both of which dates 
were within 9 months from the time the causes of action herein 
alleged accrued. 


CONCLUSIONS 

Respondent’s failure to file an answer to the complaint and the 
amended complaint constitutes an admission of the facts alleged 
therein and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

It is concluded that respondent’s failure to pay the purchase 
prices for the two truckloads of peaches and its failure to accept 
the two carloads of peaches sold and tendered to it by complainant 
was and is a violation of section 2 of the act. Complainant should 
be awarded reparation, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $4,580.96, plus interest at the 
rate of 5 percent per annum from August 1, 1951, on $3,144.60, 
and interest from September 1, 1951, on $1,436.36, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies hereof shall be served upon the parties. 


(No. 3108) 


JOSEPH FISHER & SONS v. SONNY PRODUCE. PACA Doc. No. 5681. 
Decided March 25, 1952. 


Failure to Pay Purchase Price—Default 


Where it is alleged that complainant sold and delivered a truckload of 
beans and cucumbers to respondent and that the produce was inspected 
and accepted by him, but he failed to pay the purchase price, and where 
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respondent failed to file an answer to the complaint, held, respondent’s 
failure to answer constitutes an admission of the facts alleged in the 
complaint and a waiver of oral hearing, and his failure to pay the 
purchase price is a violation of section 2 of the act for which reparation, 
with interest, should be awarded complainant. 

Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
In a formal complaint filed on November 20, 1951, it is alleged that 
complainant sold and delivered to respondent a truckload of prod- 
uce consisting of beans and cucumbers. It is further alleged that 
the produce was inspected and accepted by respondent, but that 
respondent has refused to pay the purchase price of $313.50 due 
thereon. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit and Vegetable Branch, was served upon com- 
plainant by registered mail on December 27, 1951. A copy of the 
formal complaint and a copy of the report of investigation were 
served by registered mail upon respondent on December 28, 1951. 


At the time of service of the formal complaint upon it, respond- 
ent was notified in writing than answer thereto should be filed 
within 20 days thereafter; and that, in accordance with section 
47.8(c) of the rules of practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is therefore 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Lewis Fisher and 
Alfred Fisher, trading as Joseph Fisher & Sons, 18th Street and 
Penn Avenue, Pittsburgh, Pennsylvania. 

2. Respondent is an individual, Norman Silverstein, trading as 
Sonny Produce, Buffalo, New York. At the time of the transaction 
involved herein, respondent was licensed under the act. 


8. On or about June 22, 1951, in the course of interstate com- * 
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merce, through negotiations conducted for respondent by its agent, 
Milton Cohen, the parties entered into an oral agreement for the 
sale by complainant to respondent of 150 bushels of cucumbers at 
$1.25 per bushel, and 56 hampers of beans at $2.25 per hamper, 
making an agreed total purchase price of $313.50, f.o.b. complain- 
ant’s store in Pittsburgh, Pennsylvania. On the same day, Milton 
Cohen inspected and accepted at complainant’s store the produce 
which was the subject of the agreement in question. The produce 
was delivered by complainant to respondent’s agent and thereupon 
shipped by truck to destination at Buffalo, New York. 

4, Although requested to do so, respondent has failed and re- 
fused to pay the agreed purchase price of $313.50, or any part 
thereof. 

5. The formal complaint was filed on November 20, 1951, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint consti- 
tutes a waiver of oral hearing and an admission of the facts al- 
leged in the complaint, as provided by the rules of practice (7 CFR 
47.8(c)). 

The record discloses that on or about June 22, 1951, complainant 
sold and delivered to respondent one truckload of produce consist- 
ing of cucumbers and beans. This produce was inspected and 
accepted by respondent’s agent at shipping point and thereafter 
shipped in respondent’s truck to destination. On June 25, 1951, 
respondent attempted to return 128 bushels of cucumbers, but 
complainant refused to accept back this produce. It is further 
shown that respondent has failed to pay any part of the purchase 
price of $313.50. It is concluded that the parties entered into the 
agreement of sale as alleged by complainant; that delivery of prod- 
uce meeting contract requirements was made by complainant; that 
respondent inspected and accepted the produce; and that respon- 
dent has failed to pay the purchase price thereof. Accordingly, 
respondent’s failure to make full payment promptly is a violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $313.50, plus interest, and the facts should be 
published, 


ORDER 
Within 30 days from the date hereof, respondent shall pay to 
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complainant, as reparation, $313.50, plus interest thereon at the 
rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3109) 


WAHL & COMPANY v. LEWIS D. GOLDSTEIN FRUIT & PRODUCE COR- 
PORATION. PACA Doc. No. 5465. Decided March 25, 1952. 


Failure to Pay Purchase Price—Failure to 
Establish Breach of Warranty of Suitable 
Shipping Condition 


Where respondent-buyer accepted four carloads of cantaloups upon arrival 
at destination, and buyer failed to prove alleged damages sustained 
as a result of shipper’s breach of warranty of suitable shipping con- 
dition as to the produce contained in the fourth car, held, that com- 
plainant-seller is entitled to an award of reparation for the purchase 
price as to all of the produce. 


Irregularities of Depositions 


Although it was irregular for complainant’s attorney to propound the 
written interrogatories to the deponents, held, it was not so irregular 
as to warrant excluding the depositions from evidence, and while the 
repeating of questions and the introduction of new questions was some- 
what irregular, respondent was not actually prejudiced thereby, and 
the Presiding Officer was correct in admitting these depositions into 


evidence, 


Principal and Agent—Authority of Agent to Purchase 


Where respondent contends that his agent had no authority to enter into 
the contracts involved herein, respondent’s failure .to object promptly 
to the terms of the contract, and, in fact, respondent’s failure to take 
any action whatever until it received notice of arrival of the four cars, 
establishes the agent’s authority to purchase the four cars of cantaloups 


for respondent. 


Principal and Agent—Ratification of Accounts of Agent 


Respondent’s failure to file immediate protest as to the broker’s lack of 
authority or as to the terms of sale after receiving night letters of 
confirmation, passings on the cars and requests for payments of com- 
plainant’s drafts from the bank, held, to constitute ratification of the 
purchase of the four cars of cantaloups by respondent. 
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Suitable Shipping Condition—Decay—Abnormal 
Deterioration of Commodity 


An average of 3 percent, 7 percent and 10 percent soft rot decay found at 
destination was not sufficient damage at the end of the shipping season 
to warrant the conclusion that the cantaloups were abnormally decayed. 
However, 14 percent decay at destination constitutes an abnormally de- 
teriorated condition. 


Breach of Warranty of Suitable Shipping Condition—Damages 


The breach of the warranty of suitable shipping condition does not absolve 
respondent from liability for the contract price where the produce was 
accepted by respondent, but the respondent may apply the damages re- 
sulting from this breach in diminution of the amount due. General 
damages for this breach of warranty would be the difference between 
the value of the cantaloups actually delivered at destination and the 
value at destination of cantaloups meeting contract requirements. 


. Charles F'. Phillips, of Phillips & Phillips, of Philadelphia, Pennsylvania, 
and Whitelaw & Whitelaw, of El Centro, California, for complainant. 
Mr. David B. Fitzgerald, for Earl Jay Gratz, of Philadelphia, Pennsyl- 
vania, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed November 13, 1950, complainant al- 
leges that respondent failed and refused to pay complainant the 
agreed contract purchase price for four carloads of cantaloups 
shipped by complainant from El Centro, California, and accepted 
by respondent at Philadelphia, Pennsylvania. A copy of the formal 
complaint was served upon respondent by registered mail on No- 
vember 30, 1950, together with a copy of the report of investiga- 
tion prepared by the Regulatory Division of the Fruit and Vege- 
table Branch. A copy of the report of investigation was also 
served upon complainant’s attorney by registered mail on Decem- 
ber 4, 1950. In an answer filed January 12, 1951, respondent al- 
leges that the broker who consummated the sales, Bernie Salisch, 
was without authority to purchase the cantaloups, and that 
the cantaloups were not of merchantable quality at the time of 
shipment. 

A hearing was held at Philadelphia, Pennsylvania, on October 8, 
1951. Complainant offered the oral testimony of one witness and 
the deposition testimony of three other witnesses. Two witnesses 
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appeared at the hearing and testified for respondent. Both parties 
were represented by counsel and both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Martin C. Wahl, is an individual doing busi- 
ness as Wahl & Company, whose post office address is Box 1460, 
El Centro, California. 

2. Respondent, Lewis D. Goldstein Fruit & Produce Corpora- 
tion, is a corporation whose post office address is Produce Building, 
S. W. corner Second & Dock Streets, Philadelphia, Pennsylvania. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


3. On or about June 7, 1950, in the course of interstate com- 
merce, complainant sold to respondent one carload, or 288 crates, 
of cantaloups, Jumbo 36’s, at $4 per crate, f.o.b. El Centro, Cali- 
fornia, plus a topice charge of $35, or a total of $1,187. The agree- 
ment was consummated by Bernie Salisch, a broker, and provided 
for respondent’s payment of the purchase price by air mail check 
upon receipt of advice of purchase. Said cantaloups were con- 
tained in car ART 17091 which was shipped from El Centro June 
7, 1950, and which arrived at Philadelphia on Sunday, June 18, 
1950. Arrival notice was given to respondent at the terminal 5:20 
a.m. on Monday, June 19, 1950. Respondent refused to accept the 
car at 12:50 p.m. on June 26, 1950. Thereafter, the cantaloups 
were sold by the railroad carrier for the account of whom it may 
concern for a net of $129.48. 


4. On or about June 9, 1950, in the course of interstate com- 
merce, complainant sold to respondent one carload, or 288 crates, 
of cantaloups, Jumbo 36’s, at $4.50 per crate, f.o.b. El Centro, 
California, plus a topice charge of $37.50, or a total of $1,333.50. 
The agreement was consummated by Bernie Salisch, a broker, 
and provided for respondent’s payment of the purchase price by 
air mail check upon receipt of advice of purchase. Said cantaloups 
were shipped in car PFE 41049 from El Centro June 9 and were 
accepted by respondent upon arrival at Philadelphia on Sunday, 
June 18. The cantaloups were sold for a net of $41.62. 


5. On or about June 10, 1950, in the course of interstate com- 
merce, complainant sold to respondent one carload, or 288 crates, 
of cantaloups, Jumbo 36’s, at $4.50 per crate, f.o.b. El Centro, 
California, plus a topice charge of $35, or a total of $1,331. The 
agreement was consummated by Bernie Salisch, a broker, and pro- 
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vided for respondent’s payment of the purchase price by air mail 
check upon receipt of advice of purchase. Said cantaloups were 
shipped in car PFE 40490, from El Centro June 10 and were 
accepted by respondent upon arrival at Philadelphia June 18. The 
. cantaloups were sold for a net of $294.61. 


6. On or about June 10, 1950, in the course of interstate com- 
merce, complainant sold to respondent one carload, or 288 crates, 
of cantaloups, Jumbo 27’s, at $4 per crate, f.o.b. El] Centro, Cali- 
fornia, plus a topice charge of $35, or a total of $1,187. The agree- 
ment was consummated by Bernie Salisch, a broker, and provided 
for respondent’s payment of the purchase price by air mail check 
upon receipt of advice of purchase. Said cantaloups were shipped 
in car PFE 7300 from El Centro June 10 and were accepted by 
respondent upon arrival at Philadelphia June 18. The cantaloups 
were sold for a net of $561.74. 


7. Car ART 17091 was originally consigned to the broker, 
Bernie Salisch, at Fort Worth, Texas, on June 7, 1950. On June 8, 
1950 the car was diverted by the broker to respondent at Phila- 
delphia. A copy of the broker’s confirmation of purchase dated 


June 7, 1950, and complainant’s invoice dated June 8, 1950, were 
mailed to, and received by respondent. 


8. On June 9, 1950, the broker sent respondent a night letter 
collect from Yuma, Arizona, reading in part as follows: 


“9TH PACIFIC 41049 WAHL CANTALOUPES 288 j 36s 
4.50 TOPICE 37.50 SP CB PENN AIRMAIL CHECK WAHL 
& COMPANY EL CENTRO” 


This night letter was received by Western Union in Philadelphia 
at 1:59 a.m. on June 10, 1950, and by respondent June 12. A copy 
of the broker’s confirmation of sale on car PFE 41049, dated 
June 9, 1950, and complainant’s invoice on this car dated June 
10, 1950, were mailed to, and received by, respondent. 


9. On June 11, 1950, the broker sent respondent a night letter 
collect from Yuma, Arizona, reading, in pertinent part, as follows: 


“10TH PACIFIC 7300 WAHL CANTALOUPES 288 J27s 
4.00 TOPICE 35.00 SP TP MP PENN AIRMAIL CHECK 
WAHL & COMANY ELCENTRO 10TH PACIFIC 40490 
WAHL CANTALOUPES 2888 J36s 4.50 TOPICE 35.00 SP 
TP MP PENN AIRMAIL CHECK WAHL & COMPANY” 


This night letter was received by respondent during the morning 
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of June 12, 1950. Copies of the broker’s confirmations of sale and 
complainant’s invoices dated June 10, 1950, on cars PFE 40490 
and PFE 7300, were mailed to, and received by, respondent. 


10. OnJune 12, 1950, complainant’s drafts on cars PFE 41049, 
PFE 40490 and PFE 7300, were received at the Corn Exchange 
National Bank & Trust Company in Philadelphia, with instruc- 
tions to wire if the drafts remained unpaid on June 15, 1950. 
Prompt notice of the drafts was given to respondent by the bank 
on or about June 12, 1950. On June 15, 1950, the bank sent the 
following telegram to the Produce Reporter Company at Wheaton, 
Illinois: 


“YOUR DRAFTS 45207, 208 and 205 STILL UNPAID. 
GOLDSTEIN SAY STILL AWAITING ARRIVAL” 


The information contained in the telegram was wired to complain- 
ant by the Produce Reporter Company on or about June 15, 1950. 

11. On June 19, 1950, respondent sent the following wire 
to the broker, Bernie Salisch: 


“FURTHER REFERENCE COSTA BERNIE JUST AN- 
OTHER CASE WHERE YOU MAKE PURCHASES WITH- 
OUT ORDERS AND PER TELEPHONE CONVERSATION 
LAST MONDAY TOLD YOU POSITIVELY DID NOT 
WANT ANY IMPERIALS AND GAVE YOU ORDER FOR 
CAR OR TWO YUMA CANTALOUPES WE NOT COM- 
PLAINING ON YUMAS REGARDLESS OF LOSS BUT 
POSITIVELY WILL NOT TAKE COSTAS ALSO TOLD 
YOU LAST SATURDAY DID NOT WANT HIS HONEY- 
BALLS ON CONSIGNMENT HE NOW INSISTS YOU 
MADE DEAL WITH HIM FOR US WHICH YOU HAD NO 
AUTHORITY TO DO SAME APPLIES WAHL CARS 
WHICH ARRIVED TODAY SOFT SHOWING EFFECTS 
HEAT GUMMY AND DONT WANT THEM ALTHOUGH 
FEEL OBLIGED ON 17091 WHICH ARRIVED TODAY 
BADLY DELAYED BUT WILL NOT TAKE ANY LOSS 
ON 41049 40490 AND 7300 WISH HE WOULD PLACE 
ELSEWHERE UNLESS HE WANTS US SELL THEM 
FOR HIS ACCOUNT BUT PREFER HE GO TO NEW 
YORK WHERE HE WILL DO BETTER ALL THIS COULD 
BE AVOIDED IF INSTRUCTIONS WERE FOLLOWED 
YOU AWARE TERMINALS NEED QUALITY AND HAVE 
TRIED TO IMPRESS THIS ON YOU AT ALL TIMES 
KINDLY ADVISE REFERENCE BOTH COSTA AND 
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WAHL NO SECRET NO ONE WOULD BUY IMPERIALS 
AND BEST PROOF NO IMPERIALS HERE EXCEPT 


OURS” 
12. On June 19 and 20, 1950, the parties exchanged the follow- 
‘ing wires: 
Respondent to complainant—June 19: 


“ARRIVED TODAY 17091 41049 40490 AND 7300 WHICH 
BERNIE SALISCH PURCHASED WITHOUT ANY AU- 
THORITY SHOWED UP SOFT GUMMY LAST ROSE OF 
SUMMER ALTHOUGH FEEL WE OBLIGATED ON 17091 
SHIPPED SEVENTH WHICH BADLY DELAYED BUT 
ON OTHER THREE WIRED BERNIE THEY HIS BABY 
AND UNDOUBTEDLY HE WILL GET IN TOUCH WITH 


YOU” 


Complainant to respondent—June 20: 


“ANSWERING CANTALOUPS ON WHICH WE DRAFTED 
DEFINITELY PURCHASED BY YOUR LOCAL REPRE- 


SENTATIVE BERNIE SALISCH FOR YOU. WE RE- 
QUEST IMMEDIATE REMITTANCE OR WILL REFER 


TO WASHINGTON” 


Respondent to complainant—June 20: 


“REPLYING BERNIE SALISCH HAD NO AUTHORITY 
FROM US TO PURCHASE IMPERIAL CANTALOUPES 
AND NOTIFIED HIM LAST WEEK IMMEDIATELY UP- 
ON ADVISING OF PURCHASE AND REQUESTED HE 
TALK TO YOU SUGGEST YOU CONTACT HIM AND GET 
IT STRAIGTENED OUT REGARDLESS YOUR THREATS 
WE HAVE OUR RIGHTS” 


Complainant to respondent—June 20: 


“WE TALKED WITH BERNIE SALISCH BEFORE WIR- 
ING YOU THIS MORNING. HE DEFINITELY STATED 
HAD AUTHORITY PURCHASE CANTALOUPES FOR 
YOUR ACCOUNT AND REQUESTED WE INSIST YOU 
TAKE UP DRAFTS IMMEDIATELY. WE REQUEST 


YOUR COMPLIANCE” 
18. Cars PFE 41049, PFE 40490 and PFE 7300 arrived at 
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Pennsylvania Produce Terminal in Philadelphia on Sunday, June 
18, 1950, at 5:56 a.m., 6:10 a.m., and 5:56 a.m., respectively. Noti- 
fication of arrival of these three cars was given respondent at 
5:16 a.m. on Monday, June 19, 1950. Respondent failed to apply 
for Federal inspection within twenty-four hours after receipt of 
notice of arrival of cars PFE 41049, PFE 40490, PFE 7300 and 
ART 17091. 

14. Joint inspection of car ART 17091 was made by the Bin- 
ney Inspection Service and the Railroad Perishable Inspection 
Agency on June 19, 1950. The Binney report certifies an average 
of 12 percent soft rot decay at stem ends and shows the tempera- 
ture of the commodity to be top 50, bottom 48. Joint follow-up 
inspections were made by these two agencies on June 23 and 26, 
1950, at which time the lading was still intact. The inspection of 
June 23 shows an average of 66 percent soft rot decay while 
that of June 26 shows an average of 96 percent soft rot decay. 
A Federal condition inspection restricted to product and lading 
in top layer crates was made of car ART 17091 at 9:40 a.m., 
on June 23, 1950. Decay was found to range from 18 to 30 melons 
per crate, averaging approximately 60 percent, Cladosporium Rot 
in all stages, mostly initial, affecting stem scar. The temperature 
of the product was certified ‘““At doorways, top 44° F., bottom 
40° F.” 

15. Joint inspection of car PFE 41049 was made by Binney 
and RPIA on June 19, 1950. The Binney report certifies an aver- 
age of 3 percent soft rot decay at stem cavities and shows the 
temperature of the commodity to be top 44, bottom 41. Joint follow- 
up inspections were made by these two agencies on June 23 and 
26, 1950, of the crates then remaining in the car. The inspection 
of June 23 shows an average of 53 percent soft rot decay while 
that of June 26 shows an average of 80 percent soft rot decay. 
At 9:15 a.m., on June 23, 1950, a Federal condition inspection 
was made at Philadelphia of the cantaloups then remaining in car 
PFE 41049 which, according to applicant’s count, amounted to 
115 crates. Decay was found to range from 2 to 16 melons per 
crate, averaging aproximately 20 percent, Cladosporium Rot 
mostly in early stages, affecting stem scar. Temperature was cer- 
tified: “At doorways, top 46° F., bottom 44° F.” An official follow- 
up inspection was made of 113 crates remaining in car PFE 41049 
at 2:05 p.m., on June 26, 1950. At that time the temperature was 
certified as “Top 54° F., bottom 45° F.” The certificate states 
that practically all crates show 15 to all melons per crate decayed, 
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average approximately 75 percent, chiefly Cladosporium Rot in all 
stages affecting mostly stem scar. 


16. Joint inspection of car PFE 40490 was made by Binney 
and RPIA on June 19, 1950. The Binney report certifies an aver- 
_ age of 7 percent soft rot decay at stem cavities and shows the 
temperature of the commodity to be top 48, bottom 41. A joint 
follow-up inspection was made by these two agencies of the crates 
remaining in the car on June 23, 1950. An average of 31 percent 
soft rot decay was found. Federal condition inspection of 175 
crates of cantaloups remaining in car PFE 40490 was made at 
Philadelphia at 3:30 p.m., on June 22, 1950. Temperature of the 
product was certified: “Top 43° F., bottom 38° F.” In most crates 
no decay was found, in many crates 5 to 20 percent, average ap- 
proximately 5 percent, Cladosporium Rot initial stages affecting 
stem scar. 


17. Joint inspection of car PFE 7300 was made by Binney 
and RPIA on June 19, 1950. The Binney report certifies an aver- 
age of 10 percent soft rot decay and shows the temperature to 
be top 44, bottom 40. A follow-up inspection was made by RPIA 
on June 23, 1950, at which time an average of 8 percent soft rot 


decay was found in the crates then remaining. Federal condition 
inspection restricted to the 200 crates of cantaloups remaining in 
car PFE 7300 was made at Philadelphia at 4 p.m. on June 22, 
1950. Product temperature was certified as: “Top 42° F., bottom 
37° F.” Condition was certified in part: “In most crates no decay, 
in many crates 4 to 8% average 3% Cladosporium Rot, initial 
states affecting stem scar.” 


18. There is now due and owing to complainant from respond- 
ent the agreed purchase price of the four cars of cantaloups, 
$5,038.50, no part of which has been paid. 

19. Formal complaint was filed November 13, 1950, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Respondent, at the oral hearing and in its brief, objected to the 
introduction into evidence of the depositions of complainant’s 
sales manager and the broker, which depositions were obtained 
by written interrogatories. Respondent objected to their introduc- 
tion on the grounds that the questions were propounded by com- 
plainant’s counsel; that complainant’s counsel repeated questions 
to the deponents; and that, on several occasions, complainant’s 
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counsel interpolated questions which were not contained in the 
written interrogatories. While it was irregular for complainant’s 
attorney to propound the written interrogatories to the deponents 
since that is the function of the notary (7 CFR 47.16(d) (1)), it 
was not so irregular as to warrant excluding the depositions from 
evidence, The repeating of questions and the introduction of new 
questions present a more serious problem. However, an examina- 
tion of the depositions indicates that the questions propounded 
by complainant’s attorney which were not contained in the writ- 
ten interrogatories were asked merely for the purpose of clarify- 
ing the answer, and did not substantively constitute new questions. 
The depositions also reveal that questions were repeated due to 
the fact that the deponent either did not hear the question or that 
his answers were unresponsive to the question. While this pro- 
cedure was somewhat irregular, respondent was not actually 
prejudiced thereby, and it is concluded that the Presiding Officer 
was correct in admitting these depositions into evidence. 


Respondent, in its answer, alleges that the broker acted without 
authority from respondent in purchasing the four cars of canta- 
loups in controversy, and that inspection of the fruit at destina- 
tion in Philadelphia showed that the cantaloups were not of mer- 
chantable quality at the time of shipment. We will first consider 
the evidence with respect to the broker’s authority or lack of it. 


The record shows that from time to time over a period of ap- 
proximately four years the broker, Bernie Salisch, purchased car- 
load lots of fruits and vegetables for respondent upon instructions 
received from respondent’s president, Lewis D. Goldstein, either 
by long distance telephone or wire. According to Goldstein, the 
broker wired respondent on June 9, 1950, for information con- 
cerning the cantaloup market in Philadelphia and for instructions. 
Goldstein testified that on the same day respondent replied by 
telegram instructing the broker to solicit some cantaloups for 
sale on consignment, preferably Bright brand which were from 
the Imperial Valley fields of California. Neither of these wires, 
or copies thereof, were offered in evidence. Goldstein also testi- 
fied that he talked with Salisch over the telephone on June 9, 
1950, and instructed the broker to purchase a couple of cars of 
Yuma, Arizona, cantaloups, but under no circumstances was the 
broker to buy cantaloups from Imperial Valley district. 


There is no dispute that on June 9 and 11, 1950, the broker . 
sent night letters collect to respondent advising of the purchase - 
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from complainant of three cars of cantaloups, PFE 41049, PFE 
40490 and PFE 7300. However, Goldstein testified that because 
respondent’s office is closed on Saturdays and Sundays, he did not 
receive the confirming wires until Monday, June 12, 1950, at 
which time he promptly telephoned Salisch and complained of the 
broker’s action in buying Imperial Valley cantaloups contrary 
to instructions. It was in the course of this telephone conversa- 
tion, according to Goldstein, that he received the first information 
of the broker having purchased car ART 17091 on June 7, 1950, 
with diversion being made on June 8 to respondent at Philadel- 
phia. Goldstein testified that in this conversation of June 12, as 
well as a subsequent conversation with Salisch on or about June 
16, at which time respondent was receiving passings on the cars, 
the broker informed him that the four cars of cantaloups would 
be diverted elsewhere. 


Bernie Salisch, the broker, testified by deposition that the four 
cars of cauttaloups were purchased upon orders received from 
Goldstein who desired good cantaloups, but did not specify any 
particular district from which they were to come; that confirma- 
tions of purchase were mailed promptly to respondent; and that 
he received the first information of respondent’s complaints on 
June 19, 1950. 


It is respondent’s testimony that neither the broker’s confirma- 
tions of purchase nor complainant’s invoices were received until 
after arrival of the four cars at Philadelphia; that the arrival of 
the cars was unexpected since the broker had advised on June 12 
and 16, 1950, that they would be diverted elsewhere; and that re- 
spondent consented to handle the fruit fellowing Goldstein’s tele- 
phone conversation with Salisch on June 19, 1950, at which time 
the broker said: “Go ahead and sell the cars and I will take the 


loss, if any.” 


The evidence of record fails to support respondent’s conten- 
tions. Goldstein admits that on June 12, 1950, he was informed 
by the broker of the purchase and diversion to respondent of ART 
17091 shipped on June 7, 1950. Goldstein also admits that on June 
12, he received the broker’s confirming night letters which show 
that car PFE 41049 was shipped June 9, and that cars PFE 40490 
and PFE 7300 were shipped June 10. Finally, Goldstein acknowl- 
edges that respondent received passings on all four cars as late 
as June 16, which was less than 48 hours prior to actual arrival 
of the cars at Philadelphia in the early morning hours of Sun- 
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day, June 18, 1950. It thus appears that on June 16, respondent 
was aware of one car having been shipped June 7, another on 
June 9, and the remaining two on June 10. It seems to us that if 
the broker had acted without authority or had advised of his inten- 
tion to divert, Goldstein would have protested or at least set forth 
respondent’s position in writing directed to either the complain- 
ant or broker, or both, sometime during the week of June 12, 1950. 
Respondent took no such action until June 19, 1950, after arrival 
of the four cars at destination, when complaint was made in wires 
sent to complainant and the broker. 


There is additional proof of record which supports the view 
that with knowledge of the broker’s purchase of the cantaloups, 
respondent took no action whatever or protested in any manner 
until respondent received notice of arrival of the four cars. Gold- 
stein testified that in complaining to Salisch on June 12 following 
receipt of the broker’s confirming night letters, and later on June 
16 when respondent was receiving notice of car passings, Salisch 
agreed to divert the four cars elsewhere. If such a promise had 
been made by the broker, it seems to us that mention of it would 
have been made in respondent’s wire of June 19, 1950, to Salisch. 
In this wire, respondent not only felt “obligated on 17091”, but 
the only reference to possible diversion is the statement “wish he 
would place elsewhere unless he wants us sell them for his account 
but prefer he go to New York where he will do better.” Certainly, 
this is not the kind of statement respondent would have been ex- 
pected to make if the broker had in fact agreed to divert on June 
12 and again on June 16. In addition, that respondent took no 
action pending arrival of the cars in Philadelphia is evidenced by 
the information given the bank in connection with paying com- 
plainants drafts. Admittedly, respondent instructed the bank to 
hold the drafts until the cars arrived. 


We believe that the evidence establishes the broker’s authority 
to purchase the four cars of cantaloups for respondent, and it is 
so concluded. Even assuming the broker to have been initially 
without authority to act for respondent, we find ratification of 
the broker’s acts shown by respondent’s failure to repudiate the 
unauthorized acts of the broker within a reasonable time. Respon- 
dent’s failure to file immediate protest as to the broker’s lack of 
authority or as to the terms of sale after receiving night letters 
of confirmation, passings on the cars and requests for payment 
of complainant’s drafts from the bank, constitutes ratification 
of the purchase of the four cars of cantaloups by respondent. : 
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Respondent’s second defense is that the cantaloups were not of 
merchantable quality at the time of shipment. This being an f.o.b. 
sale there is a warranty that the commodity was in suitable ship- 
ping condition, which means that the cantaloups were in such 
condition as to assure delivery without abnormal deterioration 
at the destination specified in the contract of sale, provided the 
shipment was handled under normal transportation service and 
conditions (7 CFR 46.24(i), (j), (k)). 


Respondent took possession of the cantaloups in cars PFE 
41049, PFE 40490 and PFE 7300 upon their arrival at Philadel- 
phia, so that no question arises with respect to rejection. Respond- 
ent refused car ART 17091 to the railroad at 12:50 p.m. on June 
26, 1950, which was in excess of seven days from the time the 
arrival notice was delivered to respondent’s office, namely, 9:14 
a.m. on June 19, 1950. Insofar as complainant is concerned, re- 
spondent is deemed to have accepted this car of cantaloups (7 
CFR 46.2(s)). The contract made no reference to grade, quality 
or condition, and there is no evidence in the record as to the grade, 
quality or condition of the cantaloups at shipping point or at the 
time of sale. 


There is no evidence of abnormal transportation service and 
conditions. As a result the issue is whether the deterioration of 
the cantaloups upon arrival at Philadelphia, Pennsylvania, was 
abnormal. Joint inspection of the four cars was’ made by the 
Binney Inspection Service and the Railroad Perishable Inspection 
Agency on June 19, 1950. The Binney report certified the condi- 
tion of the produce to be as follows: Cantaloups in car ART 17091 
contain “range 5 to 20 ave. 12% soft rot decay at stem ends”; 
cantaloups in car PFE 41049 contain “range 0 to 5 ave. 3% soft 
rot decay at stem cavities, occasional light surface mold’’; canta- 
loups in car PFE 40490 contain “range 0 to 15 ave. 7% soft rot 
decay at stem cavities. Few show light surface mold on rind”; 
and cantaloups in car PFE 7300 contain “range 0 to 10 ave. 5% 
soft ripe. Range 0 to 20 ave. 10% soft rot decay at stem ends or 
following surface scars.” The Federal and follow-up inspections 
by the Binney Inspection Service on June 22, 23, and 26, 1950, 
were made some 41, 5 and 8 days after arrival of the shipments 
in Philadelphia and, consequently, are not indicative of the con- 
dition of the produce upon arrival at destination. 


In Anonymous Decision, 4 AD 784, it was held that a destina- 
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tion inspection which revealed an average of approximately 14 
percent decay, mostly in early to fairly well advanced stages 
occurring at stem scars was sufficient damage to warrant the con- 
clusion that the cantaloups were abnormally deteriorated. In 
United States Department of Agriculture Circular No. 773, Spoil- 
age of Fresh Fruits and Vegetables in Rail Shipments Unloaded 
at New York City, 1935-42, inspections were made of 36 percent 
of all rail unloads of cantaloups during this period, and it was 
found that mold and decay averaged 6.7 percent per carlot in+ 
spected. Therefore, it is concluded that the cantaloups contained 
in car ART 17091 arrived at destination in an abnormally dete- 
riorated condition, but that an average of 3 percent, 7 percent 
and 10 percent soft rot decay found at destination in the produce 
contained in cars PFE 41049, PFE 40490 and PFE 7300, respec- 
tively, was not sufficient damage at the end of the shipping season 
to warrant the conclusion that the cantaloups were abnormally 
decayed. Upon all the evidence submitted, we find that the canta- 
loups shipped by complainant in the latter three cars complied 
with the contracts. 


In addition to the breach of warranty of suitable shipping con- 
dition, respondent contends, in effect, that the cantaloups involved 
in this proceeding were not of merchantable quality. This raises 
the question whether they were of such poor quality at the time 
of sale as to constitute a breach of the implied warranty of mer- 
chantability. While the produce remaining in the cars ART 17091 
and PFE 41049 on June 23 and 26, respectively, contained a rela- 
tively high percent of decay, the condition of the produce 17 days 
after shipment and 6 to 8 days after arrival at destination is not 
sufficiently proximate to the condition of the cantaloups at the 
time of sale to be probative of that condition. Furthermore, re- 
spondent’s failure to promptly handle and dispose of the produce 
after arrival at destination contributed to the decay found in the 
later inspection. It is concluded that respondent’ has failed to 
establish that the cantaloups involved herein were not of mer- 
chantable quality at the time of sale. 


By the constructive acceptance of the produce contained in car 
ART 17091 upon delivery (7 CFR 46.2(s)), respondent became 
liable for the contract purchase price for these cantaloups. The 
breach of the warranty of suitable shipping condition does not 
absolve respondent from this liability, but it may apply the dam- 
ages resulting from this breach in diminution of the amount due * 
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Caribbean Banana Importers, Inc. v. W. P. Keeling, 10 A.D. 360. 
There remains the question of the damages, if any, respondent 
has suffered due to complainant’s breach of an implied warranty 
of suitable shipping condition. General damages for the breach of 
warranty here involved would be the difference between the value 
of the cantaloups actually delivered at Philadelphia and the value 
at Philadelphia of cantaloups meeting contract requirements. 
C & S Produce Co. v. L. N. Coxe, 8 A.D. 614. The burden of prov- 
ing both values is upon the buyer, the respondent in this case. The 
respondent has not introduced sufficient evidence of what these 
values were. For lack of proof of damages resulting from the 
breach, no deduction may be made in favor of respondent. 
Respondent’s failure to pay the purchase price of the cantaloups 
contained in car ART 17091, as well as the purchase price of the 
cantaloups contained in cars PFE 41049, PFE 40490 and PFE 
7300 is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $5,038.50, the contract pur- 
chase price of the four cars, plus interest, and the facts should 


be published. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $5,038.50, with interest thereon 
at the rate of 5 percent per annum from July 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3110) 


SIMON SIEGEL Co. v. LAROSA DISTRIBUTORS. PACA Doc. No. 5080. 
Decided March 26, 1952. 


Amendment—Original Order Amended on Point of Existence of Agency 


Since prior to April 8, 1948, the relationship between respondent and com- 
plainant was that of principal and agent, to the extent that the original 
decision is to the contrary, it is hereby amended. 


Dismissal of Petition for Reconsideration for 
Failure to Show Error in Prior Order 


Complainant’s petition for reconsideration dismissed where complainant, as 
buying broker, released respondent from liability to it for the purchase 
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price and brokerage by a new agreement which resulted in a rescission 
of the original agreement of the parties. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was 
issued February 21, 1952, granting reparation in the amount of 
$278.16, without interest. The order was based upon the conclu- 
sion that complainant, while acting as vendor in this transaction, 
consented to a rescission of the original contract, and that $278.16 
was all that was due and owing by respondent to complainant on 
the amended contract entered into by the parties. Copies of the 
order were served by registered mail upon the respondent on 
March 3, 1952, and upon complainant on February 25, 1952. On 
March 3, 1952, and within the time provided by the rules of prac- 
tice, complainant filed a petition for reconsideration of the order 
of February 21, 1952. 


Complainant contends that it was error to hold that it sold the 
carload of tomatoes involved in this proceeding to the respondent. 
It is complainant’s contention that it acted as agent or broker 
for respondent in consummating the sale involved herein, and 
that it is the respondent’s duty to reimburse complainant in the 
amount of the purchase price, which was advanced by complain- 
ant, plus brokerage. Complainant further contends that the find- 
ing that the transaction between the parties constituted a sale 
rather than an agency relationship, is contrary to the pleadings, 
evidence and testimony of both parties. 


We agree that prior to April 8, 1948, the relationship between 
respondent and complainant was that of principal and agent, and 
to the extent that the original decision is to the contrary, it is 
hereby amended. This change in our conclusion as to the original 
relationship of the parties does not alter the decision reached in 
the order of February 21, 1952. Up to April 8, 1948, complainant 
was acting, in effect, as agent or buying broker on respondent’s 
behalf. However, on that date, complainant sent respondent the 
following telegram which is evidence of a new agreement of the 
parties as to the disposition of the rejected shipment: : 
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“, .. YOU TO DISPOSE OF CAR BEST ADVANTAGE 
AND TO TENDER PROCEEDS TO SHIPPER .. .” 


As was pointed out in the order, the effect of the new agree- 
ment was to relieve respondent from liability, and, in fact, it 
. resulted in a rescission of the original contract between the par- 
ties. By this new agreement, the terms of the original contract 
were abrogated and it was agreed that respondent should “DIS- 
POSE OF CAR BEST ADVANTAGE AND TO TENDER PRO- 
CEEDS TO SHIPPER.” Complainant, as buying broker, could 
release respondent from his liability to it for the purchase price 
and brokerage. Sufficient consideration existed for a new agree- 
ment between the parties because of the presence of a bona fide 
disputed claim. The new agreement of April 8 changed the orig- 
inal relationship between the parties, and complainant, in effect, 
consigned the carload of tomatoes to respondent. Complainant 
cannot complain on being awarded the amount resulting from a 
prompt and proper resale by respondent of the produce involved 
herein as complainant, the holder of legal title, authorized re- 
spondent to so dispose of the tomatoes. 

Complainant’s petition for reconsideration is dismissed without 
prior service upon respondent. 

The reparation awarded in the order of February 21, 1952, 
shall be paid within 30 days from the date of this order. 

The facts and circumstances set forth herein shall be published. 

Service hereof shall be made on the parties. 


(No. 8111) — 


PACA Doc. No. 5692. Decided March 27, 1952. 


Dismissal—Settlement between Parties 


Where complainant has advised the Department that its claim has been paid 
in full and requested that the complaint against respondent be dismissed, 
the complaint is, accordingly, dismissed. 


Complainant pro se. Mrs. Ilene M. Crigler, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 8, 1951, complainant 
requests reparation for $84.57, which is alleged to be the amount 
of brokerage fees due complainant in connection with shipments 
of potatoes consigned for the account of respondent. Respondent 
failed to file an answer to the complaint. 

By letter dated March 10, 1952, complainant notified the Depart- 
ment that its claim had been paid in full, and requested that the 
complaint against respondent be dismissed. Accordingly, the com- 
plaint should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 3112) 


LA ROSA AND RAY v. ELIENE LINDSAY FRUIT COMPANY AND/OR 
SUN GLO FRUIT AND PRODUCE COMPANY, AND/OR SUN VALLEY 
GRAPE DISTRIBUTORS. PACA Doc. No. 5011. Decided March 31, 
1952. 


ORDER EXTENDING TIME FOR PAYMENT OF REPARATION 


Inasmuch as the parties are agreed, the effective date of the reparation order 
issued on February 29, 1952 is hereby extended for an additional 30 days 
from the date of the said order. 


Mr. Iener W. Nielsen, of Fresno, California, for respondent, Sun Valley 
Grape Distributors. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER EXTENDING TIME FOR PAYMENT OF REPARATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 29, 1952, awarding reparation to 
complainant against respondent Sun Valley Grape Distributors. 

Counsel for respondent Sun Valley Grape Distributors has re- 
quested an extension of 30 days in the time for payment. Counsel 
for complainant has agreed to such extension. Accordingly, the 
order of February 29, 1952, is hereby amended by striking the 
phrase “Within 30 days from the date hereof” in the paragraph 
awarding reparations, and inserting in lieu thereof the phrase 
“Within 60 days from the date hereof.” 

This order shall be published and copies shall be served upon. 
the parties. : 
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(No. 3113) 


WILLIE LORMAND v. MELMAN FRUIT COMPANY. PACA Doc. No. 
5708. Decided March 31, 1952. 


Failure to Pay Purchase Price—Default 


Where complainant alleged that it sold and delivered to respondent a truck- 
load of sweet potatoes and that the latter accepted the produce but 
failed to pay the net purchase price, held, that respondent’s failure to 
file an answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and its failure to pay the net 
purchase price promptly is a violation of the act for which reparation 
should be awarded complainant. 

Mr. Willie Lormand, of Scott, Louisiana, complainant, pro se. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed August 2, 1951. Formal complaint 
was filed January 28, 1952. Complainant seeks an award of rep- 
aration in the amount of the purchase price for a truckload of 
sweetpotatoes sold and delivered to respondent during March 1951. 


A copy of the report of investigation issued by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on February 18, 1952. On the same day a copy of the report 
of investigation and a copy of the formal complaint were served 
upon respondent. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that, in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute a 
waiver of oral hearing and an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Willie Lormand, whose ad- 
dress is Scott, Louisiana. 
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2. Respondent is a partnership composed of Rose Melman and 
Lena Melman, trading as Melman Fruit Company, whose address 
is 11 East Nevada Street, Marshalltown, Iowa. At the time of the 
transaction involved herein, respondent was licensed under the act. 


38. On March 10, 1951, in the course of interstate commerce, 
complainant contracted to sell respondent 450 crates of U.S. No. 
1 grade sweetpotatoes at $3 per crate, delivered Marshalltown, 
Iowa, or a total of $1,350. 


4. On March 10, 1951, complainant shipped by truck 450 crates 
of sweetpotatoes from Ville Platte, Louisiana, to respondent at 
Marshalltown, Iowa. Prior to shipment a Federal-State inspection 
was made and the sweetpotatoes were certified to be U.S. No. 1 
grade. 


5. On arrival at Marshalltown, respondent received and ac- 
cepted the sweetpotatoes and paid the freight of 55 cents per 
crate or $247.50. 


6. Complainant invoiced respondent for the net price of 
$1,102.50 ($1,350 less $247.50). Respondent has failed to pay any 
part of the net price. 


7. Informal complaint was filed August 2, 1951, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 


It appears from the report of investigation that respondent 
admitted liability to complainant for the purchase price of the 
sweetpotatoes and promised complainant it would make monthly 
payments. No payment has been made. The report of investiga- 
tion contains a letter dated October 18, 1951, from respondent’s 
attorneys stating that respondent is unable to pay because of 
financial difficulties. 


Respondent’s failure to make full payment promptly to com- 
plainant for the sweetpotatoes is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$1,102.50, with interest, and the facts should be published. 
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ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,102.50, with interest thereon 
at the rate of 5 percent per annum from April 1, 1951, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3114) 


MICHAELS PRODUCE v. B. GIAMBRONE & COMPANY. PACA Doc. 
No. 5701. Decided March 31, 1952. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold to respondent certain watermelons, but the latter 
paid only a part of the purchase price and failed to answer the com- 
plaint, held, that respondent’s failure to file an answer constitutes an 
admission of the facts alleged in the complaint, and its failure to 
promptly pay the full purchase price is a violation of section 2 of the 
act, for which reparation should be awarded complainant in the amount 
of the unpaid balance of the purchase price. 


Michaels Produce, of Rochester, New York, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), for- 
mal complaint was filed on December 29, 1951, in which complain- 
ant alleges failure on the part of respondent to pay the full 
purchase price for certain watermelons sold and delivered to re- 
spondent in July 1951. A copy of the complaint and a copy of the 
report of investigation made by the Regulatory Division, Fruit 
and Vegetable Branch, were served upon respondent on January 
26, 1952. On the same date, a copy of the report of investigation 
was served upon the complainant. 


At the time of the service of the formal complaint upon re- 
spondent, it was notified in writing that an answer to the com- 
plaint should be filed within 20 days from the receipt of such 
notice, and that failure to answer would constitute an admission 
of the allegations of the complaint. Notwithstanding such notice, 
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respondent failed to file an answer and the issuance of an order 
is, therefore authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Margaret Michaels, doing 
business as Michaels Produce, whose address is 64 Public Market, 
Rochester, New York. 

2. Respondent is a partnership composed of Benedetto Giam- 
brone, Francesca Giambrone, and Anthony M. Giambrone, doing 
business as B. Giambrone & Company, whose address is 467 South 
Avenue, Rochester, New York. At the time of the transaction 
involved in this proceeding, respondent was licensed under the act. 

3. On or about July 10, 1951, in the course of interstate com- 
merce, complainant sold to respondent 85 watermelons at 75 cents 
per melon, for a total price of $63.75 delivered. 

4. The watermelons were delivered to and accepted by re- 
spondent, but respondent has paid complainant only $45 on the 
purchase price, leaving a balance of $18.75 due and owing to 
complainant. 


5. Formal complaint was filed on December 29, 1951, which 
was within 9 months from the time the alleged cause of action 
accrued. 


CONCLUSIONS 

Respondent’s failure to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint, as pro- 
vided in the rules of practice (7 CFR 47.8(c)). 

It is concluded that respondent’s failure to promptly pay the 
full purchase price for the watermelons purchased and accepted 
by it from complainant is a violation of section 2 of the act and 
complainant should be awarded reparation in the amount of the 
unpaid portion of the purchase price, with interest. The facts 
and circumstances should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $18.75, with interest at the 
rate of 5 percent per annum from August 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 
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(No. 3115) 
PACA Doc. No. 5659. Decided March 31, 1952. 


Dismissal—Settlement between Parties 


Where complainant notified the Department that the parties had reached an 
amicable settlement through payment by respondent to complainant of 
a stipulated sum and authorized the Department to close its file in the 
matter, the complaint is dismissed. 


Mr. Gordon G. Oldham, of Cherry & Oldham, of Leesburg, Florida, for com- 
plainant. Mr. W. R. Landrum, of Trenton, Tennessee, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C., 499a et seq.). 
Formal complaint was filed on October 22, 1951, in which com- 
plainant alleges failure on the part of respondent to pay the full 
purchase price for.a truckload of oranges and grapefruit pur- 
chased from complainant and shipped in interstate commerce from 
Florida, to respondent at Tennessee, in February 1951. Respond- 
ent filed an answer on December 17, 1951, and requested an oral 
hearing to be held at Tennessee. 

Before the hearing was scheduled, complainant, by letter dated 
March 13, 1952, notified the Department that complainant has 
accepted $700 in full payment of its claim against respondent and 
stated that the Department’s file in the-matter may be closed. 
Accordingly, the complaint filed herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3116) 


THE SCHWAEGLER Co., INC. v. C. G. DASH. PACA Doc. No. 5702. 
Decided March 31, 1952. 


Failure to Pay Brokerage—Default 


Where complainant alleged that, in accordance with respondent’s instruc- 
tions, he negotiated the sales of eight truckloads of onions which were 
shipped to and received by the purchasers but that respondent failed 
to pay the agreed brokerage, and respondent failed to file an answer to 
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the complaint, held, that respondent’s failure to file an answer constitutes 
an admission of the facts alleged in the complaint, and that his failure 
to pay is in violation of the act for which reparation should be awarded 
complainant. 

The Schwaegler Company, Inc., of Des Moines, Iowa, complainant, pro se. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 26, 1951, alleging respond- 
ent’s failure to pay brokerage earned by complainant for nego- 
tiating the sales of eight truckloads of onions during 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on January 12, 1952. A copy of the formal complaint and a 
copy of the report of investigation were served upon respondent 
on January 14, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
after service and that in accordance with section 47.8(c) of the 
rules of practice, failure to file an answer would constitute an 
admission of the facts alleged in the complaint. Respondent has 
not filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, The Schwaegler Co., Inc., is a corporation 
whose address is 131 Third Street, Des Moines, Iowa. 

2. Respondent is an individual, C. G. Dash, whose address is 
415 Main Street, Rockyford, Colorado. At the time of the first 
four transactions here involved, respondent was not licensed under 
the act but was subject to license. On March 28, 1951, a license 
was issued to respondent upon payment of the annual fee and six 
months’ arrearage. 

3. Between January and September 1951, respondent em- 
ployed complainant as broker to negotiate contracts for the sale 
of eight truckloads of onions to be shipped in interstate com- 
merce. Complainant negotiated contracts for the sale of the onions 
and sent respondent a memorandum of sale as to each truckload * 
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showing the number of sacks sold to each purchaser and the de- 
livered prices. The date of sale of each truckload, the shipping 
point, the purchaser and destination in Iowa, the number of sacks 
purchased by each, and the agreed brokerage per truckload are 
as follows: 


Date 
Jan. 17 


June 12 


Shipping Point 
Rockyford, Colorado 


Rockyford, Colorado 


Rockyford, Colorado 


Rockyford, Colorado 


Laredo, Texas 


Garland, Texas 


Purchaser 

Midwest Fruit, 
Cedar Rapids 

Western Grocer, 
Davenport 

Hyde & Vredenberg, 


Chariton 
Western Grocer, 
Davenport 
C. C. Taft Co., 
Des Moines 


C. C. Taft Co., 
Des Moines 

Grocers Wholesale, 
Des Moines 

Western Grocer, 
Des Moines 


Guinta Bros., 
Dubuque 

Hyde & Vredenberg, 
Chariton 

Winston Newell, 
Des Moines 

Grocers Wholesale, 
Des Moines 


Hakes, Fort Dodge 

Benner Tea Co., 
Burlington 

C. C. Taft Co., 
Des Moines 

Winston Newell, 
Des Moines 

Hyde & Vredenberg, 
Chariton 

C. C. Taft Co., 
Des Moines 

Winston Newell, 
Des Moines 

Grocers Wholesale, 
Des Moines 

Western Grocer, 
Des Moines 


Sacks 


300 


300 


210 


160 


130 


250 


150 


100 


250 


100 


150 


100 
140 


120 


225 


150 


120 


150 


Brokerage 


$30.00 
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Date Shipping Point Purchaser Sacks Brokerage 


June 22 Garland, Texas Winston Newell, 
Des Moines 160 $30.00 
Grocers Wholesale, 
Des Moines 50 
C. C. Taft Co., 
Des Moines 260 


Sept. 4 Rockyford, Colorado Guinta Bros., 
Clinton 110 
Guinta Bros., 
Dubuque 165 
Hyde & Vredenberg, 
Chariton 225 


4, The onions were shipped by respondent to the various pur- 
chasers and were accepted. 

5. Respondent has failed to pay complainant the agreed bro- 
kerage of $241.75 or any part thereof. 

6. Informal complaint was received November 14, 1951, which 
was within nine months after these causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the rules of practice (7 CFR 47.8(c)). 

The facts thus admitted are that respondent employed com- 
plainant as his broker to negotiate contracts for the sale of eight 
truckloads of onions; that complainant did negotiate such con- 
tracts in accordance with respondent’s instructions; but that re- 
spondent has failed to pay to complainant any part of the agreed 
brokerage for the services rendered. 

Respondent’s failure to pay promptly to complainant the agreed 
brokerage of $241.75 is in violation of section 2 of the act. Rep- 
aration in that amount, plus interest, should be awarded complain- 
ant and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $241.75, plus interest at the 
rate of 5 percent per annum from October 1, 1951, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 





